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IN THE UNITED s'rm:'.m!ﬁﬁ= DISTRICT COURT FOR THE FEB 2 8 1990 /5
NORTHERN DxﬁwnICT OF OKLAHOMA (fj

UNITED STATES OF AMERICA, ) Jack C. Silver, Clerk
Plaintiff, ! U. S. DISTRICT COURT
v. 1;, 86-C-1054-E V/
GEO-PLEX CORPORATION, et al, '%
Defendants. 3

The court has for considﬁfaﬁion the Report and Recommendation
of the Magistrate filed Decembar 29, 1989, in which the Magistrate
made recommendations on pending motions for summary judgment. No
exceptions or objections have been filed and the time for filing
such exceptions or objections has expired.

After careful consideration of the record and the issues, the
court has concluded that the Report and Recommendation of the
Magistrate should be and hereby is affirmed.

It is therefore Ordera& that defendant Hanes' Motion for
Summary Judgment and defenddht Washington's Motion for Summary
Judgment should be and are d .ied.

It is further ordered thﬁﬁ the Motion of the United States for
summary Judgment is granted.uﬁd judgment is entered for plaintiff
and against defendants in th&ﬁﬁmount of $100,000, the maximum civil
penalty award of $2,500 fﬁﬁh forty installations of the Itron
catalytic converter, constitﬁ%ihg forty violations of § 203(a) of

the Clean Air Act, 42 U.S.C. § 7522(a).
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IN THE UNITED smﬁwns DISTRICT COURT FOR:. .~ ..

1o
tend

THE NORTHERN PISTRICT OF OKLAHOMA

MELBA S. OWENS,
Plaintiff,

vs No. 89-C-284-C
STANDARD PARTS, INC.,

an Oklahoma corporation,
AMERICAN FIDELITY ASSURANCE
COMPANY, EQUITABLE PLAN
SERVICES, INC., and LOYALTY
LIFE INSURANCE COMPANY,

P L N i i e

Defendants.
onnggﬁgg_DISMISSAL
NOW on this :28 day of | J £ ; 1990, the Joint

Application for order of Dismissal filed by the parties herein,
comes before the Court. Finding that the parties hereto have set-
tled the claims for relief kﬁught herein,

THE COURT FINDS AND ORDERS that the Plaintiff's cause of

action is dismissed with préJudice to the refiling thereof. Fur-
ther, that each party shall-bear its own costs and fees incurred

herein.




APPROVED AS TO FORM AND CONTENT:

Attorney for Plaintiff
Melba S. Owens

Seigel & Oakley

250 Law Building

500 West 7 Street
Tulsa, Oklahoma 74119
587-3147

N R. WOODARD,
BA 9853 _
Attorney for Defendant American
Fidelity Assurance Company
Feldman, Hall, Franden,

Woodard & Parris

525 8, Main, Suite 1400

Tulsa, Oklahoma 74103
583-712; / Z

STEVEN K. BALMAN

QBA 492

Attorney for Defendant _
Loyalty Life Insurance Compuny
Steven K. Balman & Assocxatal
321 S. Boston Avenue

Tulsa, Oklahoma 74103

582-4930
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2 L)
HARRY Ag PRRRISH
OBA 11463
Attorney for Defendant
Standard Parts, Inc.
Knight, Wagner, Stuart &
Wilkinson
P. 0. Box 160
Tulsa, Oklahoma 74101-1560
584-6457

“SCHNEIDER

EN E.
CBA7970
Attorney for Defendant
Equitable Plan Services
Inc.

Shipley & Schneider

3401 FPirst National Tower
Tulsa, Oklahoma 74103
582-1720



IN THE UNITED STA®BS DISTRICT COURT FOR R fo

THE NORTHERN ICT OF OKLAHOMA

CASSANDRA COBBS, )
Plaintiff, T;_
vs. ;;3 Case #89-C-772-C
LINDA A. SCOTT and ROGER scomr{f;
Defendants. ' 3
ojg;n E R

NOW on this ;Z&Aday of Fﬁﬁtuary, 1990, this matter comes on
for hearing pursuant to thﬁ; Joint Application for Dismissal
Without Prejudice, and the Court finds justifiable cause
therefor.

IT IS THEREFORE ORDERED, 'ADJUDGED AND DECREED that said
Application be granted and ﬁﬁﬁt the above-entitled matter be
dismissed without prejudice tcﬁ#emfiling against defendant ROGER

SCOTT.

(Sianed) H. Dale Conk
JUDGE

BI19:COBBS.OAD:cC
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IN THE UNITED STATES DISTRICT COURT ~ FEB 2 8 1990 ﬁ/

FOR THE NORTHERN DISTRICT OF OKLAHOMA . ¢ Silyer, Cler's

U, §. DISTRICT COURT

/

RAYMOND A. DROZ,
Plaintiff,
vS. Case No. 89-C~635-E
AMERICAN GENERAL LIFE
INSURANCE COMPANY OF OKLAHOMA
and AMERICAN GENERAL LIFE &
ACCIDENT INSURANCE COMPANY,

Defendants.

C

r 1990, the Court, after

On thiscgzzgzggy of

reviewing the Motion To Di#hiss filed herein by Defendants

American General Life and Agﬁident Insurance Company ("American
General") and American Generaf%nife Insurance Company of Oklahoma
("American General of Oklahoma*), and the Confession, in Part, and
Response, in Part, to Moti&ﬁ to Dismiss and Application for
Permission to File Amended Céﬁ@iaint, filed herein in response by
Plaintiff, Raymond A. Droz (ﬁnxoz"), finds that the case herein

against American General of ;-jfk].-ahoma should be dismissed, that

Droz's claims set forth under his First Cause of Action (pages 5

and 6 of the Complaint) and His Second Cause of Action (pages 6

and 7 of the Complaint), and based upon age discrimination, should
be dismissed with prejudice.€ at Droz's Amended Complaint should
be approved for filing here nstanter, and, that the remaining
Defendant, BAmerican Generaly ghould have 20 days from the date

herecof to file its Answer.



‘Loyal J. Roach,/ Attorney for :ﬂ
the Defendants R
k

~ -

e

IT IS THEREFORE ORDERED,: ADJUDGED AND DECREED by the Court

that all claims asserted herein by Droz against American General
of Oklahoma are hereby dismis#éﬂ without prejudice.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that

Droz's claims set forth unde:fr

and 6 of the Complaint and qu 's Second Cause of Action set forth

at pages 6 and 7 of thﬁ;_Complaint, and based upon age
discrimination, are hereby diﬁmissed with prejudice as to both

Defendants.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that

Droz's Amended Complaint heréby is approved for filing herein
instanter. f

IT IS FURTHER ORDERED, AD&#DGED AND DECREED by the Court that
the remaining Defendant, American General Life and Accident
Insurance Company hereby is gﬁ@nted 20 days from the date hereof

to file its Answer.

STATES DISTRICT JUDGE

Approved:

Earl Wolfe, Attorney
the Plaintiff

The Hartford Building

110 South.Hartford

Tulsa, OK  74120-1834

s

‘5=ilA{;

Suite 660-P
525 South Main
Tulsa, OK 74103

Centre



FILED

FEB 28 1990 &

Jack C. Silver, ¢ k
'S DISTRICT COURT

Case No. B86—-C-995-E

FOR THE NORTHERN DISTRICT OF OKLAHOMA

BILL B. HATTHCOAT and
BEVERLY J. HATTHOOAT, o
Plaintiffs,

vVS.

OWENS-CORNING FIBERGIAS
CORPORATION, THE CELOTEX
CORPORATION, EAGIE-PICHER
INDUSTRIES, INC., ARMSTRONG
WORLD INDUSTRIES, INC., GAF
CORPORATTON, KEENE CORPORATION,
PITTSBURGH CORNING CORPORATION,
NICOLET, INC., RAYMARK
INDUSTRIES, INC., OWENS—
ILLINOIS, INC., H. K. PORTER
COMPANY, INC., FIBREBOARD
CORPORATION, CROWN CORK & SEAL
COMPANY, INC., and COMBUSTION
ENGINEERING, INC.

—

FILED

MR 61990 A&

i Jack C. Silver, Clerk
STIPULATED JOINT MOTION FOR, AND ORDER OF, DISMISSAY, §, BISTRICT COURT
AS TO DEFENDANTS, ARMSTRONG
RATTON AND KFENE CORPORATION

Defendants.

! Nkt Vgt Nt Yl Sl Vol Vgl Vit gl Nt Vgl Nugit Vgt gt Youmlt St gt ‘eumit unll Sl Nt

Plaintiffs, Bill B. Haithcoat and Beverly J. Haithcoat, and the
Defendants, Armstrong World Industyies, Inc., GAF Corporation and Keene
Corporation, jointly move this Court for an Order of Dismissal With Prejudice

of the above-styled action.

Dismissal With Prejudice, the led action is hereby dismissed with

prejudice as to Armstrong World tries, Inc., GAF Corporation and Keene

Corporation, each party to bear its oWn _costs.

STATES DISTRICT COURT JUDGE




Baron & .
8333 Douglag, Suite 1000
Dallas, T 75225

(214) 369-3
Attorney for the Plaintiffs

-

E. Ralph W
Charles J. Kalinoski

Margaret M. Chaplinsky

Michael J. Edwards, OBA #2644

Davis, Hockenberg, Wine, Brown, Koehn & Shors

One West Third, Suite 810

Tulsa, Oklahoma 74103

(918) 584-0810 "

Counsel for Defendants, Armstrong World

Industries, Inc. GAF Corporation, & Reene Corporation



This is to certify that on the
correct copy of the above and fore
postage prepaid, addressed to all ©
service list. '

X day of February, 1990, a true ard
% was placed in the United States Mail,
), of record as shown on the attached

Michael J.
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JOSEFH F. BRUEGGER

BARON & BUDD

8333 DOUGLAS AVENUE, SUITE 1000
DATIAS, TEXAS 75225

JOAN GODIOVE

ROBERTS, MARRS & CARSON

110 SOUTH HARTFORD, SUITE 111
TULSA, OKLAHOMA 74120

JOHN F. MCOORMICK, JR.
FRAY, WAIKER, JACKMAN,
WILLIAMSON & MARLAR
ONECK FLAZA, NINTH FIOOR
TUISA, OKLAHOMA 74103

MARTHA J. PHILLIPS

THOMAS, GIASS, ATKINSON,
HASKINS, NELILIS & BOUDREAUX
525 SOUTH MAIN, SUITE 1500
TULSA, OKIAHOMA 74103

SCOTT M. RHODES

HUCKABY, FIEMING, FRAIIEY,
CHAFFIN & DARRAH

1215 CIASSEN DRIVE

POST OFFICE BOX 60130
OKLAHOMA CITY, OKLAHOMA 74136

JOE M. RUSSELL

SMITH, RALSTON, RUSSELL & WRIGHT
302 NORTH MARKET STREET, SUTTE 501
DAILIAS, TEXAS 75202

ROBERT D. TCMLINSON

MCKINNEY, STRINGER & WEBSTER
8TH FLOOR, CITY CENTER BUIIDING
101 NORTH BROADWAY

COKIAHOMA CITY, OKIAHOMA 73102

JOHN WIGGINS
SHORT, BARNES, WIGGINS, ET AL
1400 AMERICAN FIRST TOWER

OKLAHOMA CITY, OKIAHOMA 73102
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IN THE UNITED STA DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA
CAROLYN THOMAS, et al,, ETLED

Plaintiffs, FEB 27 1390
VS. : Case No. 89-C-1061-C

dusck C. Silver, Clerk

STATE OF OKLAHOMA DISTRICT COURT

EX REL. DEPARTMENT OF HU
SERVICES,

e Ve Nt Siar? N Nt it St umtt gt

Defendant.

dismiss their claim in the above styled and numbered % tiorr as
against Defendant without prejuﬂlce
* FRASIER & FRASIER

e QU
- .7 Steven R. Hickman, OBA #4172
- 1700 Southwest Boulevard
. P, O. Box 799
- Tulsa, OK 74101
918/584-4724

CATE OF MAILING
I hereby certify that on tha ?—7 day of February, 1990, I

Sequoya Building
P.O. Box 53025
Oklahoma City, OK 73152_

with proper postage thereon prepaid.

S

- Steven R. Hickman




IN THE UNITED STATE!

ISTRICT COURT FOR THE™ * ¢ T 7™
NORTHERN DIS FE S S

CT OF OKLAHOMA

bedl o Tusd
IN RE:

JERRY GRANT BAKER, d/b/a
Jerry's Hickory House, 4d/b/a
Jerry's Restaurant & Lodge,
and PENNELOPE SUE BAKER, Case No. 89-00464-W

Chapter 7

Debtors

GRAND FEDERAL SAVINGS BANK,

Plaintiff, .
vs. B Adv. No, 8%-0131-W
JERRY G. BAKER and PENNELOQPE
S. BAKER, husband and wife,
and SCOTT P, KIRTLEY, Trustee,

;)
Defendants, )

No. 89-C-939-B

ORDER APPROVING RE
OF THE UNITED ST

RT AND RECOMMENDATION
S BANKRUPTCY COQURT

On October 13, 1989, pursﬂ? to a Motion to Abstain filed by

the Plaintiff herein, the Unitg¢ States Bankruptcy Court for the

Northern District of Oklahoma ered its Report and Recommendations

for the United States District_ﬂmurt for the Neorthern District of

Oklahoma, which said Report a ecommendat ions was served upon the

parties in this action and no ection thereto having been filed,

the Report and Recommendation : approved. See 28 U.S.C. §157(b)(1).

AND IT IS SO ORDERED.

[o % n Y vem ol 4

rRIEY JUDGE




FILED

FEB 2 7 1990

Jack C. Silver, Clerk
U. S. DISTRICT COURT

IN THE UNITED . TES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

vs. No. 87-CR-45-E
g88-C=-297-E
LAWRENCE CANTU SAENZ, 89~-C~639-E

Defendant.

E

This matter is before thﬁ”Court on the petition of Lawrence
C. Saenz for relief under 28 V¥.S.C. §2241 and 2255. This Court
previously has considered and denied a petition by this Defendant
petitioner. See Order of Segjﬁ@mber 19, 1988. 1In that order the
Court directed Petitioner tofﬁﬁdress his complaint regarding the
actions of the parole commi&ﬁian to the United States District
Court for the District of Kansas, the district in which Petitioner
is incarcerated. The recom&}reflects that Petitioner filed a
petition with the United States District Court in Kansas, pursuant
to Section 2241 but, that Petiﬁioner failed to raise his complaint
regarding the actions of ﬁhe Parole Commission. Instead,
Petitioner asserted new grounds under Section 2255, namely, that
the United States and its aQﬁhts lacked jurisdiction to proceed

against him in the criminal agfion for which he is confined. The

United States District Court appropriately transferred the petition

here because such grounds are Matters within the scope of §2255 and

mast be raised in the Court in which Petitioner was sentenced.



These new grounds are, therefé e, before this Court. This Court
finds that Petitioner's claim that the United States and its agents
lacked jurisdiction to procee&fagainst him is frivolous and must
be dismissed. |

IT IS THEREFORE ORDERED Eﬁjt Petitioner's second petition for
a writ of habeas corpus pursa@?t to 28 U.S.C. §2255 is frivolous
and is dismissed. -

ORDERED this éQ?" day of February, 1990.

-

JAMES g7 ELLISON
UNITED/ STATES DISTRICT JUDGE




IN THE UNITED STATﬁﬁ BISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
IN RE:
ROY OLIVER HOGARD, Civil No. 90-C-0013-C
Debtor
ROY OLIVER HOGARD,
Plaintiff (Bankruptcy No. 88-03102-C)

v. Adversary No. 89-0107~q\
.“.‘ﬂ

O
UNITED STATES OF AMERICA

T e N S e Yt St et e e mt am® um mt® et

{INTERNAL REVENUE SERVICE), ¥ B 27 158
iz c!JJa

Defendant , o o

Jote G0 Siheer, Clari

ORDER 1S, DISTRICT Cor

The Court having considered the United States of America's
Motion to Withdraw Appeal,
IT IS HEREBY ORDERED that the United States' appeal shall

be and is hereby dismissed.

SIGNED this ==2¢5 day of :)43‘14, , 1990.

ICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FER 2 7 1990 O
FOR THE NORTHERN DISTRICT OF OKLAHOMA

Jack C. Sliver, Clerk
U. S. DISTRIGT BOURT

ELIZABETH DOLE, Secretary
Department of Labor,

Plaintiff,
vs. No. 89-C-811-E v

FIRST NATIONAL BANK & TRUST
CO. OF TULSA,

Defendant.

3

In this proceeding Elizaﬁath Dole, Secretary of the United
States Department of Labor_ (the Secretary) seeks an order
compelling Defendant First Hétional Bank & Trust co. of Tulsa
(First Tulsa) to comply with ﬁfﬁubpoena duces tecum. The subpoena
was issued to First Tulsa as pért of an investigation conducted by
the Pension and Welfare Ben&fits Administration United States
Department of Labor pursuant to the Employee Retirement Income
Security Act of 1974 (ERISA),;QQ U.S5.C. §1001 et seqg. The Court
heard oral argument on Februaﬁﬁ 12, 1990 and, finds as follows.

First Tulsa is the suﬁipct of a fidﬁciary investigation
pursuant to 29 U.S.C. §1134(¢). The trust department of First
Tulsa maintains the records aﬁ@ociated with many employee benefit

plans whose assets are held

. or for whom services are provided

by, First Tulsa within the mé#ining of ERISA, 29 U.S.C. §1002(3),

and are subject to the cover#ge of ERISA pursuant to 29 U.S.C.

§1003(a) .



(- f ” —

The Secretary issued the gubpoena duces tecum to First Tulsa

on June 2, 1989 requiring F#;st Tulsa to produce, among other

things, all documents in First;Tulsa's possession relating to the

administration of the employee.benefit plans and the handling and

investment of plan assets. pia'Bank resists disclosure of the
records sought on the ground@ that the Oklahoma Banking Code,
Okla.Stat.Ann.tit. 6 §1013(W&ﬁ£ 1984) and the Right to Financial
Privacy Act of 1978, 12 U.S.C.A. §340(West 1989) prohibit

disclosure. Section 1013 provides, in part:

"[e]very bank exerc ng trust powers ... shall
... keep inviolate all communications and
writings made to of by such trustee touching
the existence, condition, management and
administration of private trust confided
to it ... In any suilt or proceeding touching
the existence, c¢@&ndition, management or
administration of . such trust, the court
wherein the same pending, may require
disclosure of any cgmmunication or writing.

The Secretary argues and thecﬁourt agrees, that this proceeding
qualifies under Section 101#: as "a proceeding touching the
existence, condition, managem&@t or administration" of the trusts
First Tulsa oversees. First Tﬁiﬁa's contention that this is merely
a proceeding to determine thﬁ;scope of the Secretary's subpoena
power misconstrues the naturenéﬁ_these proceedings. Disclosure is,

therefore, permissible under s@ttion 1013. Because the Court finds

that this proceeding comes within the areas where court-ordered

disclosure is permissible it dis unnecessary to address whether

ERISA's provisions preempt OkXshoma law.




First Tulsa also argues that the provisions of the Right to
Financial Privacy Act, 12 ﬁCS.C.A. §3401 et seq., prohibit
disclosure. First Tulsa asﬁﬂrts that the requested documents

relate to ™"customers" as thdﬁfis defined by the Act because a

nunber of the plans managed . Pirst Tulsa involve IRA rollover
accounts, KEOGH plans and;i?plans inveolving individuals or
partnerships of five or fewer:individuals. The Secretary argues,
however, that employee benefit §1ans do not involve "persons" under
records of these plans are noﬁibovered by the Act because they are
not "customer financial recor@@." The Secretary emphasizes that
IRA's and KEOGH's are qualifi@ﬂ plans held in custcdial accounts
as trusts and cannot be consi@#red records of an account held in
the individual customer's nﬁﬁé under Section 3401(5) of the

Financial Privacy Act. The Sedretary distinguishes these accounts

from customer accounts on the_dasis of the deposit and withdrawal
restrictions and, the existené@ of the bank as an intermediary.

A "customer" is defined'-.:-under the Act as "any person or
authorized representative off that person who utilizes or is

utilizing any service of a fimancial institution, or for whom a

financial institution is actimg or has acted as a fiduciary, in

relation to an account maint#ined in the person's nane". 12

U.S.C.A. §3401(5). A "person® is defined as "an individual or

dividuals.” 12 U.S.C.A. §3401(4).

partnership of five or fewer
Courts have narrowly construe hase provisions against the general

rule that a bank customer had

' legitimate expectation of privacy



. | -

in his or her account, articulﬁﬁed in United States v. Miller, 425

U.S. 435, 96 S.Ct. 1619 (1976), gee e.qg., Pittsburg National Bank

v. United States, 771 F.2d mﬂﬁ; 75 (34 Cir. 198%); Duncan v.

Belcher, 813 F.,2d 1335, 1337 (4th Cir. 1987). The Financial
Privacy Act creates narrow aﬁ%ﬁptions to this rule. 12 U.S.cC.
§3401(2). Courts have held tﬂﬁ& records of employee benefit plans

are not "customers" and, thﬁrafore, do not come within the

provisions of the Act. E.g;'QEfavan v. National Bank of Alaska,

696 F.2d 678, 683-684 (9th Cir. 1983).

The Court finds that thézﬂocuments requested are not within
the scope of the Financial Pri@ﬁcy Act. The employee benefit plans
are neither individuals nor pqﬁﬁnarahips comprised of five or fewer
individuals. The plans do noﬁ thus qﬁalify as persons who may be
customers, as that is defined_in Section 3401(5). The records of
the employee benefit plans da:ﬁbt, therefore, qualify as financial
records protected by the Act &ﬁainst disclosure.

In any event, the Secreta@y contends that should First Tulsa

ever clearly specify that any of the records sought do in fact

contain customer information, the Secretary will issue a
certificate of compliance pursuant to §3413(h)(1)(A) of the
Financial Privacy Act, the noﬁ%customer target exception.

IT IS THEREFQORE ORDERED tﬁnt First National Bank & Trust Co.

of Tulsa proceed forthwith to @pmply with the subpoena duces tecum
issued to it June 2, 1989, ﬁﬁ'tbe Pension and Welfare Benefits

Administration, United Stata'”bmpartment of Labor and, that the

Clerk of the Court administratively terminate this proceeding in



his records.

ORDERED this Q7% Gay of February, 1990.

JAMES @ ELLISON
UNITES STATES DISTRICT JUDGE
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IN THE UNITED SPATES DISTRICT COURT E
FOR THE NORTHERN DISTRICT OF okramoma®™ J |- EDp

STEVEN A. WAKEFIELD and
LINDA M. WAKEFIELD,
personally, and T/A
BRIARCLIFFE RV RESORT

& YACHT CLUB, and FIRST
INSURANCE INVESTORS, INC.,

FEB 27 1999 A

Jack ¢, Silver
U. 8 districr c(gffi;‘r

Plaintiffs,

vsS. No. 89-C-396-E *
CHARLIE PHIPPS, JR., AS
TRUSTEE OF TRI-SYNDICATED
TRUST GROUP; CHARLIE

PHIPPS, JR., individually:
PHIPPS, PHIPPS & ASSOCIATES,
a law firm which is either
a corporation or an
unincorporated association:
TRI-SYNDICATED TRUST GROUP,
a Trust; THE XHTCX TRUST,
THE DYNASTY MASTER TRUST,
and THE EXPO-TRUST,

Defendants.

This matter is before th urt to fix the amount of damages

and award Jjudgment to Plainti#ﬁs against Defendants. The Court
previously has granted defaulﬁ?ﬁudgment in favor of Plaintiffs and
against Defendants. | Defendﬁﬁt Charlie Phipps, Jr. has been
dismissed. The Court heard aﬁlﬂnnce regarding damages on January

5, 1990 and makes the following findings and conclusions and awards

judgment herein.
This case arises from thﬁwfnilure of Defendants to furnish a

letter of credit necessary for Plaintiffs to secure a $52 million




-

dollar loan and Defendants' er failure to provide Plaintiffs

with a $10 million dollar interim loan. The evidence is that
Steven Wakefield is an inv ment banker who, 1in 1988, was
presented with a business opporfunity to buy a financially troubled
Pennsylvania insurance compat :ﬁalled Benefits and Services Co.
(BASECO) by organizing his own émpany, First Insurance Investors,

Inc. (First Insurance), and meéfging it with BASECO. Wakefield and

First Insurance obtained a loan commitment from Banca Nazionale del

Lovore (BNL) whereby BNL woul end $52 million to First Insurance

upon certain terms and conditiens. The loans were to be secured
by a standby letter of credi

Bank, New York, guaranteeing répayment of 100% of the principal and

100% of the interest on the 1

Wakefield became acquaint@d with Defendant Charlie Phipps, Jr.

(Phipps) before the actual 4 t of the proposed credit agreement

with BNL. ©Phipps is the mah#éger and trustee of the Defendant

trusts. Tri-Syndicated Trust:@Group is a trust composed of XHTCX
Trust, the Dynasty Master T__ﬁt and the Expo-Trust (the trust
Defendants). Phipps agreed in Kagust 1988 to underwrite the letter

of credit necessary for Wake!

ld to secure the $52 million loan
from BNL.

For reasons not attributj fé to Plaintiffs, Defendants failed

to underwrite the letter of edit to secure the loan during

August, September, October ¢ Eovember 1988. Throughout these
months Phipps, nevertheless, Ffirmed Defendants' commitment to

Plaintiffs and assured them % a closing date was imminent.




~ ¢

Defendants'! delay resultﬁﬂ in problems for Plaintiffs so,
Plaintiffs and Defendants neﬁ&tiated a $10 million interim loan
from the trusts to Plaintiffs;. Plaintiffs put up $18 million in
collateral consisting of notau; real estate and cash. Plaintiffs
intended to use the $10 millidﬁ for several purposes. First, $3
million would be put toward_Brinrcliffe RV Resort & Yacht Club, a
recreational vehicle park ownaﬁﬁby Mr. and Mrs. Wakefield in Myrtle
Beach, South Carolina; $2 mill} h was to be used to retire a second
mortgage debt to Pittsburgh Nuﬁﬁonal Bank and $1 million was to be
used for working capital forﬁthe upcoming 1989 summer season.
Second, $2 million was to b&ﬂﬁged for the purchase of Macawber
Engineering, Inc., preferred_ﬁtock. Third, %1 million was to be
used for an interim loan to.WorldClass Industries. Last, the
balance was to be retained as ﬁmrking capital by First Insurance,
minus an $800,000 fee to Phipp#;and a $400,000 fee to brokers.

The Briarcliffe resort h&&:first and second mortgages against
it. Plaintiffs executed a thiﬂﬁ mortgage in favor of Defendants.

Mr. Wakefield testified that Bejarcliffe is a recreational vehicle

resort with a value based upafi memberships and the fair market
value of the real property. ﬁﬂ% annual membership income is based
upon the Wakefields' ability hﬁfnﬂvertise and sell the memberships
in the forepart of each year.léit is necessary for the Wakefields
to borrow funds to finance iﬁha promotional activities. The

Defendants' failure to fund Huinterim locan and the Defendants'

encumbering of the property prevented Plaintiffs from timely

starting their 1989 promotionﬁﬁﬁﬁctivities; Plaintiffs neither had

-3
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the money from Defendants nor @ould find other money as a result

of the Defendants' third gage filed on the property.
Briarcliffe is now in foreclo ﬁa'proceedings.
Plaintiffs were forced | reach their agreement to loan $1
million to Worldclass Industri nd, further, lost the opportunity
to realize fees as a result G; fldCIasses' raising of equity and
debt of $33,000,000 from plar jeveloped by Plaintiffs.
Phipps knew that Plainf £fs intended to make additional
investments in Macawber an? rldClass once the $52 million
transaction was completed aﬁ: ew that these two companies were
relying on Plaintiffs' per ance. Despite assurances from
Phipps, the Defendants have n ~funded the $10 million loan.
The Defendants' failures fund the $10 million loan and to
underwrite the $52 million le of credit have caused Plaintiffs
damages which are calcul with reasonable certainty.
Plaintiffs' evidence regardin e calculation of their damages is
unrefuted. These damages are gutlined below.

BASECO Acqguisition

Plaintiffs anticipated 1 of $1,725,000, or 5%, from a $35

million investment in BASECO{- these fees, $25,000 were prepaid,
leaving anticipated fees of $1,700,000.

Plaintiffs presented ev: ce that after reorganization they
reasonably anticipated profiz y 1993 and that the value of net
earnings anticipated in 1993 gcounted to present value at the
rate of 8% equals $28,150,0040 aintiffs presented evidence that

they reasonably anticipated ! profits on the basis of previous




“total $16,055,000. After su

-

business activities, an expé@fation of continuing relationships

with agents and based upon the (1ity and accuracy of the business
and marketing plans BASECO dev@loped with First Insurance.

The total lost profits f£fgm the BASECO investment, therefore,

equal $29,850,000.
WorldClass Industries TLoan
Plaintiffs reasonably anticéipated certain profits from their
investment in WorldClass, wht._ was commencing steel operations
after purchasing three lary ylants Xnown as the "Homestead
Properties" from the former Steel Corporation. Plaintiffs
planned not only to invest buf Wakefield also developed plans for
WorldClass to raise additional funds. Plaintiffs anticipated the
following:
1. a 2% fee from the -#1 $33 million of debt and equity
raised, or $660,000 |
2. an additional 5% fé@é for raising debt of $27 million, or
$1,350,000.
3. an additional 10% f@éé for raising equity of $6 million,
or $600,000.
The total fees anticipated b{ aintiffs were $2,610,000.
Briarcliffe RV Resort & Ya .
Plaintiffs lost membersh valued at $5,100,000 and the value
of the real property, appra _at $11,955,000. These figures
#£ing the total indebtedness on the
property of $6,580,000, :total Briarcliffe loss edquals

$9,475,000.




The total losses repreéaﬁﬁad by the BASECO, WorldClass and

Having found that Defendnﬁ&p agreed to furnish a $52 million

letter of credit from a bank #mitable to BNL and failed to do so

without any fault of Plaintifﬁﬁ and having found that defendants
agreed to make a $10 million iﬁ&exim loan and failed to do so and

as a result of the tying ungf Plaintiffs' property by lien,

Plaintiffs are entitled to judgment against the trust Defendants
requiring Defendants to furniﬁh'such letter of credit, and to
immediately, pending the furniﬁﬁinq of same, to advance Plaintiffs
$9,200,000. e

Judgment is awarded Plaintﬁifs in the alternative if the trust
Defendants do not within ten (%ﬁ) dayé furnish such $9,200,000 to
Plaintiffs, or if within ten {iﬂ) days Defendants do not furnish
such letter of credit, Plainti#ﬁ#lare alternatively given judgment
against the trust Defendants tﬁ& the sum of $41,935,000.00 actual
damages.

7

ORDERED this 53'7 day of Fabruary, 1990.

[, 7

“ﬂhns 04/ ELLISON
' UBITED/STATES DISTRICT JUDGE
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FILED

IN THE UNITED SPATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FEB 2 7 1990
UNITED STATES OF AMERICA, Y
L k. Jack C. Silver, Clerk
Plaintiff, i i U. S. DISTRICT COURTY
vs. ‘4 No. 87-CR-45-E
¥ 88-C-297-E
LAWRENCE CANTU SAENZ, ' ¥ 89-C~639-F
5

Defendant.

This matter is before tﬁﬁVCOurt on the petition of Lawrence
C. Saenz for relief under 2s”bgs.c. §2241 and 2255. This Court
previously has considered and“&enied a petition by this Defendant
Petitioner. See Order of September 19, 1988. In that order the
Court directed Petitioner to;ﬂﬁdress his complaint regarding the
actions of the parole commiuﬁﬁon to the United States District

Court for the District of Kansas, the district in which Petitioner

is incarcerated. The record reflects that Petitioner filed a

petition with the United Stati istrict Court in Kansas, pursuant

to Section 2241 but, that Petitioner failed to raise his complaint
regarding the actions of ﬁﬁn Parole Coﬁmission. Instead,
Petitioner asserted new grauﬁﬁw under Section 2255, namely, that
the United States and its agents lacked jurisdiction to proceed

ion for which he is confined. The

against him in the criminal &
United States District Court agifropriately transferred the petition

here because such grounds are gatters within the scope of §2255 and

must be raised in the Court-in which Petitioner was sentenced.



—

These new grounds are, therefgte, before this Court. This Court
finds that Petitioner's claim £pat the United States and its agents

against him is frivolous and must

be dismissed.
IT IS THEREFORE ORDERED tH#it Petitioner's second petition for

£ to 28 U.S.C. §2255 is frivolous

a writ of habeas corpus pur
and is dismissed.

ORDERED this GQ77"day of February, 1990.

-

-’Esngé’ELLIson
ITED” STATES DISTRICT JUDGE




IN THE UNITED
FOR THE NORTHE

{-DISTRICT OF OKLAHOMA

HELEN JENEAN BURK,
Plaintiff,

Case No. 86-C-440-B V////

V.

KMART CORPORATION,

Tt N S matl "l Vs Vi Yl Vg

Defendant.

Before the Court for ;;ﬁnsideration is the Motion for
Judgment Pursuant to Local - 15(A}) of Defendant, Kmart
Corporation. Being advised the premises, and for the reasons
set forth below, the Court:ifinds that the Motion should be

sustained.

dant filed its Motion for Partial

On November 2, 1989, De
Summary Judgment in which “Pefendant seeks partial summary
judgment with respect to Pl tiff's allegations of retaliation

for whistle-blowing for v ations of Defendant's internal

policies. Plaintiff's resp thereto was due on or before
November 25, 1989. As of date, Plaintiff has failed to
respond. Pursuant to Local e 15(A), Defendant's Motion for

Partial Summary Judgment is & id confessed.

IT IS THEREFORE ORDERED- Defendant's Motion for Judgment
Pursuant to Local Rule 15(A) zﬁustained. By operation of Local
Rule 15(A), Defendant's Mot: for Partial Summary Judgment is

deemed confessed, and is theré@fore sustained. Judgment is hereby

\TES DISTRICT COURT FER Z7 1cg



entered in favor of Defendant, Kmart Corpeoraticn, against
Plaintiff with respect to Defendant's Motion for Partial Summary

Judgment.

o y.
ENTERED this fgjz day of {?% /=, 1990.

WﬂGMAS R. BRETT '
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATY

NORTHERN D, CT OF OKLAHOMA

ACK C{.\§FLV§£R. CLERK
C & S EQUIPMENT SALES, INC., U.S. DISTRICT COURT
an Oklahoma corporation,

Plaintiff,

vs. No. 89-C-1018-C
MICHAEL T. RAWLINS; S
S&S ERECTION AND RENTALS, INC.,
a Missouri corporation;
RAWLINS MANUFACTURING, INC.,
an Oklahoma corporation; and
PAVITER CORPORATION,

a corporation of the
Republic of Singapore,

Defendants.

Before the Court are th .'tions to remand of plaintiff and

of defendants Michael T. Rawl] and Rawlins Manufacturing, Inc.
Plaintiff filed its peti jon in state court on November 9,

1989, seeking a declaratory j nt as to the ownership and rights

of possession of certain equ nt. Apparently, the facts are as

follows. Defendant Paviter hased certain tire manufacturing
equipment in February, 1987. he equipment remained at the B. F.
Goodrich plant in Miami, Okla a. In February 1989, Paviter hired
S&S Erection and Rentals to ré#ove and store‘the equipment pending

shipment to Singapore. On or-#bout February 29,' 1989, S&S entered

'This date is taken from the pleadings. ¢ Court notes that there were only 28 days in February on

1989.



into a contract with defendanﬁFT:wlins to store the equipment. B8&S
entered into the contract withfﬂﬁ;iter's consent. Pursuant to that
contract, the equipment was '_l:f:#{aved to Rawlins' yard in Miami,
Oklahoma. Oon or about Sepﬁi@bet 15, 1989, Rawlins claimed a
possessory lien in the eQﬁﬁ#ﬁent and, pursuant to a lien

foreclosure sale, sold the yﬂ%@hrty to himself. This sale was

4. of Paviter and S&S. On or about
September 26, 1989, Rawlins sold the equipment to plaintiff C & S.
Rawlins warranted to C & S tﬁﬁ% the equipment was delivered free
of any lien or encumbrance. ﬁiﬂiﬁtiff's state court petition seeks
a judicial determination as.ﬁﬁ all claims in the property, and
included an allegation that ﬁﬁﬁlins had not delivered all of the
equipment to plaintiff. Thﬁf petition alleges that S&S 1is a
Missouri corporation, that Pa@ﬁﬁat is a Singapore corporation, that
Rawlins Manufacturing is an ﬂﬁiahoma corporation and that Rawlins
is an Oklahoma resident. S

on December 7, 1989, paviter filed its petition for removal

in this Court, alleging that lins and Rawlins Manufacturing had

been fraudulently joined to _fﬁht diversity jurisdiction. The

plaintiff and defendants Ra_,'w# and Rawlins Manufacturing have

B
i

moved to remand.

The removing party who ﬁﬁiima fraudulent joinder must plead

such with particularity and ove such by. clear and convincing

evidence. “F.Supp. 1266, 1271 (D.Wyo. 1986).

See also McLeod v, as Co., 233 F.2d 242, 246 (l0th

cir. 1956). In the case at ba¥, Paviter has submitted an affidavit



stating that all the equipment‘has been turned over from Rawlins

to plaintiff (the implication being that Rawlins has no claim).

However, this is contradicte deposition testimony indicating
that it has not all been turn _vér. The Court must conclude that
Paviter has failed to sustai ks burden of proof.
Paviter further argues ft plaintiff has waived remand by
filing an Amended Complaint “in this Court. This argument is
rejected. The right to securé a remand in the absence of federal
jurisdictional subject mattar; annot be waived. Jones v. General

Tire & Rubber Co., 541 F.2d4 662 (7th cir. 1976).

Finally Paviter asserts hat the plaintiff's claim against

Paviter and S&S is "separate #nd independent" and thus removable
under 28 U.S.C. §1441(c). The Court believes that a fair reading

of the state court petition e@learly reflects an allegation of a

single wrong for which re_; is sought arising out of an

interlocked series of events, ';hder Amer. Fire & Cas. Co. v. Finn,

341 U.S. 6 (1951) a sepa and independent claim is not
established.

The Court also notes yossible procedural defect in the
removal herein. Ordinarily, i"defendants in a state action must
join in the petition for remé¥al, except for nominal, unknown or

v, Touch

fraudulently joined parties. e Ross & Co., 846 F.2d

1180, 1193 n.1 (9th Cir. 19§8). Only Paviter was named in the
petition for removal. le arguably Rawlins and Rawlins
Manufacturing, as allegedly dulently joined, were not required

to consent,'defendant 5&S did.” t'fi1e a consent until December 27,



fhan thirty days after the first

1989. If this date was more

defendant was served, such would be untimely. ee Getty 0il wv.

Ins. Co. of North Amer., 841 F.2d 1254, 1261-63 (S5th Cir. 1988).

No evidence has been present 8 to service date, and therefore

the Court makes no ruling on thils issue.
It is the Order of the Court that the motion of the plaintiff
to remand is hereby GRANTED. ' This action is remanded to the

District Court of Ottawa Countf, State of Oklahoma.

IT IS SO ORDERED this day of February, 1990.

. DALE COOK

Chief Judge, U. S. District Court




IN THE UNITED STATES DISTRICT COURT %
FOR THE NORTHERN DISTRICT OF OKLAHOMA tB26 1980 A

Jack C. Sitver Clerk
u. s DISTRICT COURT

M.D.L. 153

In Re:

73-C=-175 74-C~151
74-C-179 74-C-181
74-C=-231 74=-C-232
74-C=-434 74-C-344 &
73-C-409,
Consolidated

HOME-STAKE PRODUCTION COMPANY
SECURITIES LITIGATION :

L N "

FINAL JUDGMENT
Pursuant to oral announﬁéﬁents by Plaintiffs at the trial of
these consolidated actions withdrawing certain claims asserted in
individual actions from conﬁﬁﬂeration by the jury and upon oral

motion by Plaintiffs at the hﬁmring on February 26, 1990, judgment

is hereby entered dismissing;f jthout prejudice and without costs,

dants named in the cases listed on

all claims against those def@&
Exhibit A attached to this ?iﬁal Judgment.

pursuant to Rule 54(bj:'of the Federal Rules of Civil
Procedure, this Court expreﬁﬁ@y determines that there is no just
reason for delay in the entﬁy'of these final Jjudgments and the
Clerk is expressly directed.io enter judgment forthwith as set
forth herein. .

Dated:

Y
UNITED “STATES DISTRICT JUDGE

Judgment entered:

xﬂ*?i*“noqucxc;/

CLERK OF THE COU




74-C-181
Plaintiffs: R Defendants:
Bernard Broeker QT Robert S. Trippet
Francis Broeker S Estate of Norman C. Cross, Jr.

Beatrice B. Warren Co E. M. Kunkel

Streicher et al. v. Home-Stake Production Company, et al., No.
73-C-175 j

Plaintiffs: . Defendants:

Judson Streicher o Robert S. Trippet

Estate of Joseph Streicher o Estate of Norman C. Cross, Jr.
Estate of Ethel Streicher - E.M. Kunkel

Saint Agnes Hospital
Diabetes Trust Fund
J. Streicher & Com.

¢ Production Company, et al,, No. 73-

C-409, Consolidated

Plaintiffs: a Defendants:
Leland Leachman a Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Leachman, et al. v al,, No. 74-C-232

Plaintiffs: fwﬁ Defendants:

E. M. Kunkel
Philip A. Chenoweth & Assoc.

Leland l.eachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler




Leachman, et al. v. Norman C, Qrogs, Jr., et al., No. 74-C-179

Plaintiffs: T Defendants:
Leland Leachman Fstate of Norman C. Cross, Jr.

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Acker, et al. v, HomgzﬁtgkﬁﬂﬂtﬂdUPtion Company, et al., 74-C-231

Plaintiffs: 'J Defendants:

W.H. Dennler : Estate of Norman C. Cross, Jr.
Buda, et al. v. Home-S : ion Company, et al., 75-C-434
Plaintiffs: o Defendants:

J.A. Buda | Robert S. Trippet

L.L. Ferguson

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Bank, N.A,, et al. V. Home-Stake Production
Company, et al., 74-C-151
Plaintiffs: Defendants:
Chase Manhattan Bank, N.A. and Robert S. Trippet

Vverna Sabelle, Executors o Estate of Norman C. Cross, Jr.
Computech Arbltrage Partnership E.M. Kunkel

B.A. Parkhurst
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IN THE UNITERL:STATES DISTRICT COURT

FOR THE NORTHE_{ DISTRICT OF OKLAHOMA Fep 25 V}g‘ﬁayk
UNITED STATES OF AMERICA, seon G giver, Cleik
WS, L e \..OURI
Plaintiff,
v. Ccivil Action No. 88-C~1367—BV//

ROBERT DUFFIELD,

Defendant.

Nt Nl Wt Vt® Yt St it Wl tt? st

DECREE

WHEREAS Plaintiff;fﬂnited States of America, on behalf
of the United States Environ@hntal Protection Agency (”EPA*),
filed a Complaint herein on’ﬁctober 4, 1988, alleging that

Defendant, Robert Duffield, violated Part C of the Safe Drinking

Water Act (the ”Act’), 42 U.8 C. §§ 300h - 300h-7, and its

implementing regulations codified at 40 C.F.R. Part 147, Subpart

GGG, and :
WHEREAS Defendant {8 a person as defined in the Act and

owned and operated two saltwﬁier disposal wells known as Well

Number 4 and Well Number 5, located in the Southwest Quarter of

Section 33, Township 20 Nortﬁ; Range 10 East, Keystone District,

Osage County, Oklahoma, whiﬁ%%wells are subject to the Act and
its implementing regulation$§ and

WHEREAS the United

tates and Robert Duffield, by their
respective attorneys, havi ach consented to the making and

entering of this Consent Degyee without trial of any issues, and

the Court having considered. fthe matter and being duly advised, it

is hereby ORDERED, ADJUDGED AND DECREED as follows:
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JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter
of this action and over the parties, pursuant to Section
1423 (b) (1) of the Act, 42 U.8:C. § 300h-2(b) (1), and 28 U.S.C. §§
1331, 1345 and 1355. Venue lies in this District, under 28
U.5.C. §§ 1391(b) and 1395(a). The Complaint states a claim upon
which relief can be granted.

APPLICAHR TY OF DECREE

2. The provisions of this Consent Decree shall apply
tc and be binding upoen the parties to this Consent Decree, their
officers, directors, agents, servants, employees, successors,
assigns, and all persons, fiﬁﬁs, and corporations acting under,
through, or for them or in ﬁﬁtive concert or participation with
themn. :

SETTLEMENT OF CIVIL PENALTY CLAIMS
3. Robert Duffial&;shall pay to the United States the

00) DOLLARS, plus interest, in

sum of TWELVE THOUSAND ($12,000
settlement of all claims for eivil penalties alleged in the
United States’ complaint. Payment of SIX THOUSAND ($6,000.00)
DOLLARS shall be made within thirty (30) days of the entry of
this Consent Decree. Paymentgpf the sum of SIX THOUSAND
($6,000.00) DOLLARS, plus inﬁ%gést as established from the date
of entry of this Consent Damf#e, shall be made within six (6)
months of the date of entry_u%zthis Consent Decree. Interest

shall accrue at the rate established under 28 U.S.C. § 1961. All

payments shall be by certified or cashier’s check made payable to
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the “Treasurer of the Unitedf$tates of America.” Payment shall
be delivered at the Office c:-.l::{":'.- the United State Attorney for the
Northern District of Oklahoma;'U.S. Courthouse, Room 3600, 333

West Fourth Street, Tulsa, OK&ahoma 74103. Simultaneously,

copies of the check and theilgtter tendering such check shall be
mailed to the Office of Regiéhal Counsel, U.S. EPA, Region VI,
144% Ross Avenue, Dallas, Te%@$ 75202, Attn; Ms. Deborah
Strickely: and to the Chief;;ﬁnvironmental Enforcement Section,
Land & Natural Resources Di@%&ion, U.S. Department of Justice,
P.O. Box 7611, Ben Franklintétation, Washington, D.C., 20044,
attention D.J. No. 90-5—1-1*5142. The payment of this civil
penalty shall be full satisﬂﬁction of the United States’ claim
for civil penalties for Vioiﬁtions alleged in the complaint filed
herein through the date of_i%dging of this Consent Decree.

LIANCE

4, Within ninetygkso) days of entry of this decree,

Defendant shall take one of-the following actions with respect to

Well No. 5: (1) plug the we in accordance with the requirements

of the Act and its implementing regulations at 40 C.F.R. Part
147, Subpart GGG; or (2) cohwert the well to a well for the
production of cil or gas.

5. Defendant shall comply with-all applicable

regulations pertaining to Well No. 4, including but not limited

to the requirements of 40 C.F.R. § 147.2913(b) to monitor the

injection pressure (pounds per square inch) and rate (barrels per

day) at least monthly and rﬁ@grt these results to EPA annually.



- .
STIPQE&&EQ PENALTIES

6. If Defendant fails to fully and timely comply with
any requirement of this Consent Decree, Defendant shall pay
stipulated penalties in the amount of $100 per day for each day
of failure to comply with any'requirement of this Consent Decree.

7. In any disputédbver the applicability of stipulated
penalties, Defendant shall béﬁr the burden of proving that it is
not subject to the stipulated:penalties.

8. Defendant shali pay stipulated penalties in the
exact manner set forth in pa#@graph 3 above, and provide copies
of the transmittal letter and check to the parties indicated
therein. )

DELAYS OR IMPEDIMENTS TO PERFORMANCE

9. If any event ooturs which causes or may cause

Defendant to violate any proﬁiﬁion of this Consent Decree,
Defendant shall notify in writing the Court and all parties
within ten days of when Defaﬁdant first knew of the event or
should have known of the ev&ﬁ& by the exercise of due diligence.
In this notice Defendant sh&ii specifically reference this
section of the Decree and describe in detail the anticipated
length of time the violation may persist, the precise cause or
causes of the violation, and?the measures -taken or to be taken by
Defendant to prevent or miﬁiﬁﬁze the violation and any future
violations. Defendant shali;kdopt all reasonable measures to

avoid and minimize such violations.
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10. Failure by Défﬂndant to fully and timely comply
with the notice requirement @f this section as specified above
shall render this section vaid and of no effect as to the
particular event involved, aﬁﬂ shall constitute a waiver of
Defendant’s right to obtainfin extension of time for its
obligations under this sectien based on such event.

11. EPA shall notify Defendant in writing of EPA’s
agreement or disagreement wiﬁh Defendant’s claim of a delay or
impediment to performance wiﬁpin 45 days of receipt of
Defendant’s notice provided ﬁpder this section. If EPA Region VI
agrees that the vioclation h&ﬁ”been or will be caused entirely by
circumstances beyond the coﬂﬁrol of Defendant or any entity

contrelled by Defendant, incihding its contractors, and that

Defendant could not have forfLaen and prevented such violation by
the exercise of due diligend@; the parties may stipulate te an
extension of the particularLﬁbmpliance requirement affected by
the delay, by a period not aﬁﬁeeding the delay actually caused by
such circumstances. Such aiﬁtipulation shall be filed as a
modification to this Consené{becree pursuant to the Modification
procedures established in this Decree. Defendant 3hall not be
liable for stipulated penalti@a for the period of such delay.

12. If EPA does ﬁ@t agree with-Defendant’s claim of a

delay or impediment to perf # ance, Defendant may submit the

matter to the Court for res tion pursuant to the Dispute
Resclution Procedures established in this Decree. If Defendant

submits the matter to the Court for resolution and the Court



 “ ..
determines that the violatioﬁ”has been or will be entirely caused
entirely by circumstances bay#nd the control of Defendant or any
entity controlled by Defendant, including its contractors, and
that Defendant could not havéiforeseen and prevented such
violation by the exercise of*ﬁue diligence, Defendant shall be
excused as to the violation, but only for the period of time the
violation continues due to sﬁ@h circumstances.

13. Defendant shai} bear the burden of proving that
any delay or violation of anfirequirement of this Consent Decree
was caused or will be cause&fﬁntirely by circumstances beyond the
control of Defendant or any @?tity controlled by Defendant,
including its contractors, aﬁa that Defendant could not have

foreseen and prevented such W$olation by the exercise of due

diligence. Also, Defendant ﬁ_all bear the burden of proving the
duration and extent of any &@iay attributable to such
circumstances. An extension?@f one compliance date based on a
particular event does not ne&hssarily result in an extension of a

subsequent compliance date qﬁ3dates. Defendant must make an

individual showing of proof garding each delayed incremental

step or other requirement for which an extension iS sought.
14. Unanticipatedfﬁr increased costs or expenses

associated with the implemeh'ﬂtion of this Decree, changed

financial circumstances, or #echnical problems shall not, in any

event, serve as a basis for ‘¢hanges in this Decree or extensions

of time under this Decree.

OF ENTRY
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15. Until termination of this Consent Decree, EPA
and/or its representatives, dontractors, consultants, and the
attorneys for the United States shall have the authority to enter
any facility covered by this Decree, during reasonable hours,
upon presentation of credentials to the manager of the facility,
or in the manager’s absence, to the highest ranking employee
present on the premises, for fhe purpose of:

A. monitoring:the progress of activities
reguired by the Detree.

B. verifying any date or information
submitted to the EPA in accordance with the
terms of the Decree;

C. obtaining samples, and upon request,
splits of any samples taken by Defendant or its
contractors and cofisultants; and/or

D. assessing Defendant’s compliance with
this Decree. '

This provision in no way aff@cts or reduces any rights of entry
or inspection that the United States has under any Federal law or
regulation.

DISPUTE RESOLUTION

16. If the parties are unable to agree upon any
procedure, plan, standard, requirement, or other matter described
herein, or in the event a diﬁpute should arise among the parties
regarding the implementation_of this Decree, the parties shall
attempt to resoclve the dispuﬁa through informal negotiation. In
the event the parties are unﬁble to resolve the dispute,
Defendant shall follow the final position of the United States

unless Defendant files a petition with the Court for the
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resolution of the dispute within 30 days of receipt of the United
States’ final position conceﬂhing the dispute. In its petition
to the Court, Defendant shalllset out the nature of the dispute
with a proposal for its resoiution. The United States shall have
30 days to file a response Wﬁth an alternative proposal for
resolution. 1In any such diayute, Defendant shall have the burden
of proving that the United 5@@tes’s preoposal is arbitrary and
capricious and not in accord?hith the objectives of this Decree,
and that Defendant’s positioﬁ:will achieve compliance with the
terms and conditions of thi$fpecree and the Act in an expeditious
manner. .
NON—wh;ygB PROVISIONS

17. This Consent ﬁécree in no way relieves Defendant
of his obligations to complijith all applicable Federal, State
and local statutes and regulations.

18. This Consent#ﬁﬁcree in no way affects the right or
remedies available to the Uﬁited States for any violations by the

Defendant of Federal or Statﬁalaws, regulations or permit

conditions not specifically the subject of this Consent Decree.

¢ree is not and shall not be

19. This Consent.
interpreted to be a permit : the under ground injection of
fluids, nor shall it in any. Yy relieve Defendant of any
obligation imposed by any pe it issued pursuant to the Act.

20. Each party #ll bear its own costs and attorneys

fees of this action.



COMMENT

21. Final approv@ﬁ'by the United States and entry of
this Consent Decree by the-ﬂﬁurt-are subject to the requirements

of 28 C.F.R. § 50.7, which ¥#quires, inter alia, notice of this

Consent Decree and an opportiinity for public comment.

CONTINUING Jt SDICTION OF THE COURT

22. This Court s_ﬁll retain jurisdiction to enforce

the terms and conditions of'w is Consent Decree and to resolve
disputes arising hereunder 5# may be necessary or appropriate for
the implementation of this dﬁnsent Decree.
TRRMINATION
23. This Consentq@acree shall terminate upon
compliance with the requireﬁﬁnts of paragraph 4 of this Consent
Decree and payment of the ciﬁil penalty provided for herein.
MODIFICATION
24. This Consent?ﬁacree may not be modified except

upon the written consent offﬁll parties hereto, or their

successors or assigns, and the approval of the Court.

25. The representatives of each party to this Consent

Decree certify that they are fully authorized to enter into the

terms and conditions of this Consent Decree and to execute and

legally bind such party to this document.

THE UNDERSIGNED PARTIES enter into this Consent Decree

in Civil Action No. 88-C-1367-B (N.D.Oklahoma), relating to the

lease owned and operated byzkobert Duffield, and submit it to the
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Court, subject to the public;#omment requirements of paragraph
21, that it may be approved &ﬁd entered.

FOR PLAINTIFF, UﬂITED STATES OF AMERICA:

WW [0-2%-F)

RICIHARD B, STBEWART DATE
Assistant Attorney General

Land & Natural Resources Division
U.5. Department of Justice
Washington, D.C. 20530

TONY M. GRAHAM
United States Attorney
Northern District of Oklahoma

BY‘/A\'GLLLEL‘ LLJ«ULM@ // /G: /57({

NANCY NESBIT¥ BLEVINS DATE
A551stant{Un1ted States Attorney

U.S. Courthouse Room 3600 ’

333 West Fourth Street

Tulsa, Oklahoma 74103

//Q( Aot 211989

Evwarp E. e 10 - DATE
fc+inAssistant Administrator
CﬁEnforcement & Compliance Monitoring
U.S. Environmental Protection agancy
401 M Street, S5.W.
Washington, D C. 20460

FOR_DEFENDANT, ROBERT DUFFIELD

.‘m - August 11, 1989

Richard T. Sonberg,\mlztomeﬁ DATE

3636 First National Tower
~ DAY OF %" :

Tulsa, OK 74103
L eeea? : '52///3(

gg' SO ORDERED, THIS
19

{918) 587-0114
jUnlted States Dlstrlct Judge \
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IN THE UNITED STATE§ DISTRICT COURT FOR THE "' © .,

I

NORTHERN DISTRICT OF OKLAHOMA AR
IN RE: ) District Court Nog::
DANNY L. STEFANOFF, ) 89~-C-226-B L,//Q
\ BPTeTecb™R
Debtor, )
)
EVELYN HULL, individually, ) Bankruptcy Case No.:
and EVELYN HULL as Personal ) Case No. 88-00700-C
Representative of the Estate )
of Ansel Hull, deceased, _ )
)
Plaintiff/Appellant, )
)
V. ) Adversary Proceeding No.:
) 88-0159-C
DANNY L. STEFANOFF, )
)
Defendant/Appellee. )

Now before the Court is the appeal of Evelyn Hull,
individually, and Evelyn Hull as Personal Representative of the
Estate of Ansel Hull, deceas@&, from the Final Judgment of the
United States Bankruptcy Court for the Northern District of
Oklahoma, entered on March 17, 1989. 1In that order the Bankruptcy
Court held that the Appellant had no claim to a Certificate of
Deposit held by the Debtor, wﬁich was a dischargeable debt under
11 U.S.C. §523(a) (4).

On December 18, 1981, Evelyn and Ansel Hull conveyed 4.6905
acres of land in Tulsa county, Oklahoma, to Terry and Sandra
Troxell. In consideration ﬁﬁr this conveyance, the Troxells

executed a note payable to thmﬁﬂulls in the amount of $435,000.00

secured by a mortgage on the“ﬁhnd. That same day, the Troxells
conveyed the 4.6905 acres to*iﬁpartnership known as South Lewis

Ventures, which assumed the Troxells’ obligations under the note



and mortgage with the consent of the Hulls. Danny L. Stefanoff
("Stefanoff") was one of the p#rtners of the South Lewis Ventures.

At some time in late 1982, Stefanoff conceived the idea of
building a retirement center anjpart of the 4.6095 acres using tax
exempt bond financing. On Daaﬁhber 21, 1983, the 4.6095 acres was
platted into Lots 1 and 2, of which Lot 2 was the proposed site of
the retirement center. Stefanoff formed Burgundy Place Limited
Partnership ("Burgundy Place“i; of which he became sole general
partner, to acquire Lot 2 from South Lewis Ventures and develop the
retirement center. |

One of the requirements f@r closing the acquisition phase of
the project was that Burgundy ?iace obtain title to Lot 2 free and
clear of the Hulls’ mortgag@{-lien. Originally, the parties
intended that Burgundy Place p;y South Lewis Ventures $344,404.50
to obtain title to Lot 2. The $344,404.50 would in turn be paid
to the Hulls to satisfy their'@ﬁrtgage and obtain a release of the
same. However, for tax reasons the Hulls decided that they did not
want to receive a lump sum of $344,404.50. In fact, the Hulls
never did receive the $344;304.50 nor did they report the
$344.404.50 as income. Inste@@; at the closing on March 1, 1985,
the Hulls agreed to releaaﬁ their mortgage on Lot 2 in
consideration for a note ﬁ#om Stefanoff in the amount of

$344,404.50 secured by a $344;{ﬂ4.50 Certificate of Deposit at the

Bank of Oklahoma in Stefanoff’g name and all replacements of that

Certificate of Deposit ("Certificate of Deposit").

On February 18, 1986, Stéfanoff diverted the funds in the
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Certificate of Deposit to hiaﬁﬁuﬁiness account at Victor Federal
Savings and Loan. Stefanoff-ﬁﬁhtinued to make the payments under

the $344,404.50 note to the ﬁ“tate of Ansel Hull and to Evelyn

Hull, personally, until Octob and November, 1987, respectively.

In February or March, 1988;ffﬁvelyn Hull discovered that the
Certificate of Deposit had b@yn diverted. In March, 1988, the
involuntary bankruptcy petiti&ﬁ instituting this bankruptcy case
was filed against Stefanoff, géﬂ_an adversary proceeding under 11
U.S5.C. §523(a)(4) was broughﬁ;by Evelyn Hull to determine the
dischargeability of the debt qﬁher the note.

The Bankruptcy Court det

mined that Stefanoff was not acting

as a fiduciary when he divertﬁéfthe Certificate of Deposit to his
own use, as the agreements bet@aan the parties were a note and a

© the Certificate of Deposit as

security agreement referringt_

collateral to secure repayméﬁ&' of the note and no Trust was
mentioned. The Bankruptcy Coﬁ@t found that Hull’s money did not
fund the Certificate of Depq@ﬁt, and that the Certificate of

Deposit was the property of Stefanoff pledged as collateral to

secure the note. Had Stefano 1d the Certificate of Deposit in

trust, the court noted that the@re would have been no need for the
note. Because the Certifica of Deposit was determined to be

Stefanoff’s, the court conclu - that no embezzlement occurred.

Appellant raises two issu on appeal: 1) the Bankruptcy Court

based its decision upon its co ided fact that "Stefanoff was the
owner of the property" and he facts do not support this

conclusion, and 2) the Court’s lggal conclusion that no separation
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of legal and equitable title dﬁisted under the facts of this case
was not supported by an anal g8ls of the case law nor by the
purposes to be served gen&%@lly by the Bankruptcy Code or
exceptions from dischargeabiliﬁy.

Bankruptcy Rule 8013 setmf&ﬁrth a "clearly erroneous" standard
for appellate review of bankruﬂhcy rulings with respect to findings

of fact. 1In re: Morrissey, ¥17 F.2d 100, 104 (3rd Cir. 1983).

However, this "clearly erronedﬁ#ﬁ étandard does not apply to review

of mixed questions of law an@lfact, which are subject to the de
novo standard of review. In_#ﬁ;_ﬁuti—Sweetwater Inc., 836 F.2d
1263, 1266 (10th Cir. 1988); j;.}];;.:-i.n re: Mullett, 817 F.2d 677, 679
(10th cir. 1987). This appdﬁi challenges the legal conclusion
drawn from the facts presentéd at trial, so de novo review is
proper. |

The Bankruptcy Code at_}} U.S.C. §523(a) (4) states that a
discharge "does not discharge #n individual debtor from any debt
for fraud or defalcation while acting in a fiduciary capacity,

embezzlement, or larceny".

The Court finds that tha{Bankruptcy Court did not err in
finding that no fiduciary duty'wﬁs created by the note and security
agreement executed by the parties and that no separation of legal
and equitable title existed. © An express or technical trust,
arising by agreement or by statute prior to the commission of a

wrongful act, must exist to crésite the fiduciary capacity discussed

in §523(a) (4). In re Stone, I BR 589, 593 (D. Utah 1988). There

is no applicable statute creatihg such a trust relationship, and



the documents executed by tha $arties do not imply a trust nor do

1 ﬁ%#imple debtor-creditor relationship

they expressly create one.
was created by the document@__;jlaxecuted.2 The Hulls received a
security interest in the Certiﬁ%aate of Deposit to secure repayment
of the note. '

The Bankruptcy Court alsuﬁﬁarrectly found that the money that

funded the Certificate of Depéﬁlt was Stefanoff’s, not Hulls’. The

evidence shows that the Hulls ofiginally were to receive the entire
sum, but, for tax reasons, ﬁ@eided that they did net want to
receive a lump sum. They did_hﬂt receive the money and therefore
did not report it as income orﬁﬁay taxes on it. They released the
mortgage in return for a -ﬂéﬁe and security agreement from
Stefanoff, which failed to menﬁion any trust relationship between
the parties. The documents clgarly designated the Certificate of
Deposit as collateral to seﬁﬂre repayment of the note. See

attached Defendants’ Exhibits 1=-3. Had the parties intended that

Stefanoff hold the Certificate of Deposit in trust, a note would

not have been necessary. € evidence shows that Stefanoff

executed the note obligating himself to pay equal monthly
installments of principal and interest until December 31, 1991,
when the unpaid balance becam# due. It is clear that the parties

had no intent to create a trust.

1 The elements for an express trust include 1) a mmum of wrust, 2) a clearly defined trust res, and 3} an intent to create g
trust relationship. Id

2 The fiduciary relationship of §523(a)(4) has been Wﬁcﬂlb held 10 not encompass ordinary commercial relationships such
as those of principaliagent or debtoricreditor. [Id
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The Bankruptcy Court was ¥herefore correct in concluding that

Stefanoff did not embezzle t unds involved, as the Certificate
of Deposit was his property, Embezzlement is the fraudulent
appropriation of property of by one to whom such property

has been entrusted. In re

@, 840 F.2d 762 (10th cir. 1988).
Therefore the debt is not excé from discharge under §523(a) (4).
The Court finds that tHe Bankruptcy Court did not err in
finding dischargeable the deb":h.-ght to be excepted from discharge
under 11 U.S.C. §523(a) (4). It is therefore Ordered that the

Bankruptcy Court’s decision

n this matter be and hereby is

affirmed.

SO ORDERED THIS / % da

DALE—CO0K A REITSTEL,
UNITED STATES DISTRICT COURT




$344,404.50

PROMISSORY NOTE

Tulsa, Oklahoma

/el [/, 1985

FOR VALUE RECEW'EI).. the undersigned, DAN L. STEFANOFF ("Maker")

promises to pay 1o theirder of ANSEL HULL and EVELYN HULL, husband

and wife ("Holder"), &
Holder of this Note,
Thousand Four Hundre
interest accruing on thi

#uch plece as may be designated in wriling by the
fhe principal sum of Three Hundred Forty Four
ur and 50/100 Dollars ($344,404,50), together with
npaid balance thereof at the rate of twelve percent

§12%) per annum from—the date of exccution hereof, both principal and
\lnterest payable in lawflil money of the United States of America as foliows:

The sum of Three Hpndred Forty Four Thousand Four Hundred Four and
50/100 Dollars {$344,404,50) shall be payable in equal monthly
installments of p# al and intcrest in an amount necessary to fuily
amortize and pay te over twenty (20) years at an interest rate of
twelve percent (138 por annum. The first installment of principal and
interest shall be im ¥ha gmount of Three Thousand Seven Hundred Eighty
Three and 88/100 Bghars ($3,783.88) and shall be paid on e /
1985, and continulfif-en the same day of each month thereafter until the
315t day of Decambisr, 1991, at which time the entire unpaid balance
hereof and all &¢ d and unpaid interest st the agreed rate shall
become due and piyidtile.

The right is resefws] §n the Maker to prepay this Mote in part or in full

at any time without p«ﬂﬂ?‘ty as to interest or premium, except that any such
prepayment of this Noté-may be made only after fourteen (14) days' advance
written notice thereof hak been given to the Holder hereof.

even date herewith, atfl
property described the

covenunt or condition

The payment of thia Note 1s secured by a certain Security Agreement of
fed hereto ss Exhibit "A", covering the personal
{the "Property").

Upon default in th rformance or observance of any obligation, term,

fained in this Note or the Security Agreement

exccuted as security fo ihis Note or of any instrument now or hereafter
securing the payment of this Note, and upon the failure to cure such default
in the time allotted am & gruce period, if any, then at the option of the

Holder -hereof, this
collectible, regardless
further notice or dem
of dishonor, or other
waived by the Maker
other persons who ma
Further, sll delinguent
eighteen percent (18%%
until such payment oF
interests which is
existence of a defaulf
precedent to, the curin

collection after the i
legul proceedings or

proceedings under th
or hcreafier sccuring
pay the Holder hereol
costs which shall be el

bound for the payman
terms of this Note no
or for the payment ¢
changes by way of rel
this Note, and waive
extensions, change or
the joinder of the undé

jpte shall immediately become due, payable and
' date of maturity hereof, and forthwith, without
jotlce of nonpayment, presentment, protest, notice
of any kind or nature, all of which are expressly
swibl- and all endorsers, sureties, guarantors and all
jscome liable for all or any part of this obligation.
pyments hereunder shall Lear interest at the rate of

annum from the due date of each sucli payment
pyments are fully peid. Any and all additional

for herein and which has accrued during the
! be payable at the time of, and as & condition
if such default.

o

fhis Note is placed in the hands of an sttorney for
§bun for sny reuson become due, or if collacted by
Alffh the probate or bankruptcy courts wuii legol
ty Agreement or under any other instrument now
payment of this Note, the Maker hercof agrecs to
“pemsonable attorney's fee, together with all court
ted as port of the principal hereof.

1f, and as often Jml

fer hereuf cxpressly ngrees to remain and continue
f the principal and interest provided for by the
#flistending any extension or extensions of the time of,
- smid principal and/or interest, or any change or
or surrender of any resl estate held us security for

The undersigned’]

illlffgts and agree that the same may be made without

gll end every kind of notice of such extension or

.
.

gned Maker. + DEFENDANT'S
“,:i.‘\a‘.-r Ex :

HIBIT




This Note is to h{l
laws of the State of Oklahy

yerned by and construed In accordance with the
]nl

Except in the eveni.mf the payment of the full principal balance and
accrued interest thereun, this Note may be terminated only by a discharge in
writing, signed by the puifty who is the owner and HLolder of this Note at the
time enforcement of any filgcharge is sought,

IN WITNESS ‘l\'llﬁlmma‘?.. the un&ersigned Msker has executed and
delivercd this Promissory Hote this /- doy of hebrwery, 1985.

"NAKER"

(RS T ]
. ! 1.
[ O AR L oL ST L F L T S S U R TR VO
uridip oeueho paveent oapaageementyn oo fgde e LSRR SO R HABHES
i
1 i . -
I s P
- u
.
¥ LA I
022885
648-01
CJTd:ts
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MODIFICATION AGREEMENT

THIS, NOTE MO

) AUREEMENT ("Agrcement") is entered into
this A= day

any%/1985, by and between SOUTH LEWIS
grieral partnership ("South Lewis"), and Ansel Hull
“and wife ("Hull"). '

SATIO

and Evelyn Hull, hus

_Troxell and Sandra R. Troxell, husband and wife
ain Promissory Note ("Troxell Note"), on the 18th
Moker, to Hull, as Holder, in the principal sum of
“Thousand Dollars ($435,000), and which Troxell
nl Estate Morigage ("Mortgage") of an even date
fy more purticularly described on Exhibit "A"
rtgage was recorded in the land records of the
23rd day of Dcecember, 1981, in Book 4586 at Page

WHEREAS, Terr
("Troxell") executed
day of December, 18f
Four Hundred Thirt
Note was secured b
covering the real
attached hereto. BSa
Tulsa County Clerk o
1579,

WHEREAS, Troxéll;
conveyed the Proper
recorded in the land
1981, in Book 4586 af

by General Werranty Deed dated December 18, 1981,
@ Bouth Lewis, which General Warranty Deed was
g of Tulsa County on the Z3rd day of December,

1586.

WHEREAS, Sout
Agreement dated the
South Lewis' assum
Troxell Note.

i, Hull and Troxell entered into an Assumption
- day of December, 1981, whereby Hull consented to
~6f Troxell's obligations under the Mortgage and

WHEKEAS, thae
the Troxell Note is |
and 37/100 Dollars (¥

ding principal balance as of the date hercof under
undred Thirty Four Thousand Five Huudred Sixty
£0.37).

ty was platted into Lot 1, Block 1, and Lot 2,

WHEREAS, the
Eust (Plat No. 4429) on the 21st day of December,

Block 1, as Lewis Cel
1983, - :

is desires to transfer, sell and convey Lot 2, Block
. Addition to the City of Tulsa, Tulsa County,
Plece Limited Partnership, an Oklahoma limited
L., Stefanoff is the sole general partner.

WHEREAS, Sout
1, Lewis Center Eu
Oklalioma, to Burg
paertnership, of whia
WHEREAS, Hul Bouth Lewis desire to allocate the outstanding
bolance under the Tri

« §80,155.77

Lot 1, Blog
« $344,404,50,

Lot 2, Block

WHEREAS,; Sou wis desires to obtain a partial release from the
Mortgage for Lot 2, I, Lewia Center Esst and reduce the outstanding
principal amount U Troxell Note to Ninety Thousand One Hundred
Fifty Five and 77/1 s ($90,155.77), by the payment in the form of a
new note in the amou hree Hundred Forty Four Thoussnd Four Hundred
Four and 50/100 | ~($344,404.50) glven Hull by Dan L. Stelfanoff

("Stefanoff Note").

n conslderation of Ten Dollars ($10.00) and other
wration, the receipt, sufficiency snd adequacy of
ged, the parties agree as follows:

NOW, THEREFY
good and valuable
which is hereby ach

qon of the outstanding principal sum under the

1. That the
t jfcfanoff Note as follows:

Troxell Note prior t

$90,155.77
_iﬂﬂihl ,404 .50

o execute a partial release of the Mortgage with

2. Hull agre b
|, Lewis Center East,

respect to Lot 2, Bl

- secept as subsiituted collateral for releasing Lot 2,

3. Hull agre
., the collateral set forth In the Stefanoff Note.

Block 1 from the Mu:

A

% DEFENDAN




geutlon and delivery of the Stefanoff Note to Hull,
s remaining principal balance of the Troxell Note has
usand One Hundred Fifty Five and 77/10¢ Dollars
to Hull under the Troxell Note.

4, That by th
Hull acknowledges th
been reduced to Nine
($90,155.77) has bee

sond One Hundred Fifty Five and 77/100 Dollarse
g principal balance of the Troxell Note, which sum
ly installments necessary to fully amortize the sum
rtization at twelve percent (12%) per annum with
e of principnl and Interest becoming due and
991. Said equal monthly installments shall be in
{ Nine and 14/100 Dallars ($1,009.14).

5, That Ninet
($90,155,77) is the m
shall be paid in equa
over a twenty (20) y
the entire remaining:
payable on December ]
the amount of One T

ptherwise modified above, the Troxell Note shall
'fect without amendment.

6. That excep
remain in full force am

F, the parties have executed the Nole Modification:
year first written above,

'IN WITNESS WHE
Agreement on the day '#g

"SOUTH LEWIS"

SOUTH LEWIS VENTURES,
an Oklahoma general partnership

By P 2e £ Pliergt
T / /]

"HULL"

Ansel Hull

Lip Poece.

“Evelyn HWull

- ACKNOWLEDGMENT

uandersigned, a nptary public in and for suld
- 4&'& day of Fﬁrum"y. 1985, perscnally appeared

, general partner of South Lewis
€ral partnership, known to me to be the identical
dihin and foregoing instrument and acknowledged to
me thatvhe.execut me ae his free and veluntary act and deed, and as
the free and volw . and deed of the general partnership for the uses

ond purposes therel orth.,
4 f
%/ 1/ ,_?";7. /gr/f:‘-ﬂ Lyr—

Ventures, &n\ ;
person who execut

Natady Zﬁblic
My Commisston Expl
3 d4/8
s
2 \




-

.STATE OF OKLAHOMA

COUNTY OF TULSA

Before me, thi
county and state, on
Ansel Hull and Eve
executed the within
they executed the si
and purposes therein

nderg&gned, a nojpry, public in and for said
£ day of , 1985, personsally appeared
{l, to me known to be the identical persons who

oregoing instrument, and acknowledged to me that
thelr free and voluntary act and deed for the uses

orth.
4
' - ;?j%’ﬁ—rffyﬂ\j/;&f—re;f’
. Notérylpyllc T

T

My Commission Expirei

‘5,4)/,4;/ P

022885
G48-01
CIT4:ts




: : oy EXNIBIT “"AY
A TRACT OF LAND, CONTAINING 4600 ACRES, THAT 1S PART OF THE S}
OF THE SW { OF SECT =4, T-18-N, R-13-C, CITY OF TULSA, TULSA COUNTY
OKLAHOLIA, SAID TRAGT OF LAND UCINC DLSCRIRED AS FOLLOWS, TO-wIT :
JBEGINMING AT A POIMTY ON THE NOETHERLY LINE OF THE S § OF THE S\ 2
OF SECTIONTVT, SATECBBTRT BEING 950,00 WESTERLY OF THE NORTHEAST
CORNER THEREOQF, SAH) POINT ALSO BOING THE KORTHVWTST CORNER OF
"DELAWARL SQUARE",.BITY OF TULSA, TULSA COUNTY, OKLAHOMA; TIENCE
SOUTHERLY AND PAR EL TO THL CASTORLY LINE OF THIETS § OF THE SW 2
AND ALONG THE WESTERLY LINL OF "DILAWARE SQUARL" FOR U01.77'; THENCE
WESTERLY ALONC A BEELECTION ANCLL TO THE RIGHT OF £9%-27'-39" FOR
454.92' TO A POINT ON-THE EXISTING CIATERLINE OF SOUTH LLWIS AVELUE;
THENCE NORTHIWESTERLY ALONG A DIFLECTION ANGLL TO THL RIGHT OF
FOU-H9-24M AND ALONGEAID CIRTERLINL FOR 349.39' TO A POINT OF CURVE
THENCE NORTHWESTERLY ALONG SAIL CENTERLINE ON A CURVE TO THE LEFT
WITH A CENTRAL ANGEE OF 11°-00' 00", AND A RADIUS OF 235.04', FOR 45.13'
TO A POINT OF TANGEMEY: THENCE NORTHWESTERLY ALONG SAID TANGENCY
AND ALONG SAID CENTHRLINE FOR 23.5% TO A POINT ON THE RORTHERLY
LINE OF THL S § OF THE SW ! OF SECTIOR 17, THENCE EASTCRLY ALONG A
DEFLECTION ANGLE TH EBE RIGHT OF 115%2-15' 17" ALONG SAID NORTHERLY
LINE FOR 569.48' TO THE “POINT OF BEGINMING” OF SAID TRACT OF LAND




wacum'rv AGREEMLN'J.

THIS AGREEMENY mede this /<° day of _ 271k
1985, between DAN L BTEFANOFF, of the City ol Jenks, County of
Tulsa, State of Oklahomn, herein referred to us "Debtor," and ANSEL -
HULL and EVELYN HUJL, husband and wife, of the City of Tulsa, :
goutnl}" of Tulsa, swt -of Oklahoma, herein referred to as "Secured
arty -

In considerntion_;f' the mutual covenonts and promises set forth
herein, Debtor and Sm{ﬂrod Party agrec as follows:

SECTION ONE
cnmman OF SECURITY INTEREST

Debtor hereby
Collatern!l, deseribed
payment of that certef
and doted the /=
original principal sul
Hundred Four and

ta te Secured Party a sccurity interest in the
Section Two, to 'secure the performance and
romissory Note gxecuted by Debtor ns Maker
P , 1985, in the
*hree hundred Forty Four Thousand Four
O Dollars ($344,404.50) given to Secured
Party and payable as ‘prineipal and interest as therein provided;
-~ all costs and expensa# dneurred by Secured Party in the collection
and enforcement of the jﬂuta and other indebtedness of Debtar.

°, SECTION TWO
DEEE:RIPTION OF COLLATERAL

The Collateral ject to this Security Agreemcnt, herein
referred to as "Collatdrst,” is the personal property described on
Exhibit "A" which is pttached hereto and made a pnrt hereof, and
shall further mean th!mku Certificntes of Deposits which repiace the
Certificates of Deposit ihtod on Exhibit "A" which are rolled over at
maturity.

7i;. BECTION THREE
OBLIGATH)NS OF DEBTOR, GENERALLY

(a) PAYMENT. _.Debtor shall pay to Secured Party the sum
evidenced by the abmm mentioned Note or any rencwals or extetsions
thereof executed purgignt to this Security Agrecment in accordance
with the terms of sugh Note and any other obligntions that now exist
or may hereaiter accru@ from Debtor to Secured Party.

(b) WARRANTIES AND REPRESENTATIONS. Debtor warrants
end covenants that t for the Security Interest hereby granted,
Debtor has, or on @ aition will have, title to Colinteral {ree f{rom
eny lien, sccurity intedest, encumbrance, or clnim, and Debter will,
at Debtor's cost andfigxpense, defend any action that may allect _
Secured Party's securilif interest in, or Debtor's title to, Collaternl.

[ OF AGREEMENT. Debtor shall perform ail
A# set forth in this Securily Agreement.

(¢) PERFORMAM
covenants and agreemi

_ BECTION FOUR
PROCEEDS OF COLLATERAL

Debtor hereby Wts to Secured Party & security interest in \
and to all proceeds: Tollaternl, ns defined by Title 12A, Section
9-306(1) of the Statiflgs of the State of Oklahoma. This provision
shall not be construé “mean that Debtor is authorized to scll, lease
or dispose of Collatergi'without the consent of Sccured Party.

SECTION FIVFE
ﬂuancmu STATEMENT

At the request of -Securcd Party, Debtor will join in executing,
or will execute ns apgprgprinte, nll necessary financing statements in o
form satisfactory to ‘B#sured Party, and will pay the cost of filing

such statements. Delitor will exccute all other instrumecnts decimed
| Party und pay the cost of filing such

2 DEFENDANT'S

necessary by Sccur
documents.




. BECTION SIX
ATION OF COLLATERAL

Debtor will not,
liquidate or otherwis
until this Securlty A
been {ully satisfied.

' ut the written consent of Secured Party,
pose of Collaternl or any interest therein
ent and all debts secured thereby have

SECTION SEVEN
¥ OF PERFORMANCE

:aet under this 'Security Agrecment and the
Bhall be of the essence,

When performing
Note secured thereby,

S8ECTION EIGHT
WAIVEK

Party to exercise any right or remedy,
including but not lim to the acceptance of partial or delinquent:
payments, shall not b waiver of any obligation of Debtor or right
of Secured Party or cﬁﬂ*titute a waoiver of any other similar default
subsequently occurring,

Failure . of Secu

SECTION NINE
DEFAULT

If Debtor fails to.
any amount payable o
indebtedness of Debt
perform any of the p
default.

7, within thirty (30) deys of the duc date,
he above mentioned Note or on any other
eured herchby, or shall fnil to observe or
ns of this Agreement, Debtor shall be in

SECTIUN TEN
REMEDIES

at any time thereafter, Secured Party may
ured hereby immediately due and payable
'¢e payment of the same and exercise any
romedies provided by Title 12A, Article 9,
¢ State of Oklahoma as well as any and all
pussessed by Secured Pnrty

On any default, 4
declare all obligation
and may proceed to
and all of the rights
Part 5 of the Statutes
other rights snd reme

SECTION FLEVEN
GOVERNING LAW

(a): . This Securit
Title 12A of the Sta
applicuble laws of . the
the perties crented
of Okluhoma. Y

#8 of the State of Oklahomn and other
tote ' of Okluhoma, and all obligations of
agnder are to be performed in the -State

(b) Al] terms u etn that are defined In Title 12A of the
Statutes' of the Siate- |
as thereln:deﬂned."(-n--_ -

IN WITNESS WHE
at Tulsa, Oklahoma o

the parties have executed this Agreement
‘day and year first above written.

"DEBTOR"

T2 L o /27’57
“Ban L. St_fulg.df p

MSECURED PARTY"

Ansel Tiull
/f o/

(Z/‘Z{c:é’% 1= Aell
Evé‘lyn ull

2

Agreement shall be construed according to.

homa shall have the same meaning herein -



e : | A

STATE OF OKLAHOMA

1
'

COUNTY OF TULSA. "

Before me, the
county and state, o
1985, personally n
identical person wt
und ncknowledged
voluntary act and Jdi

sdersigned, a notary P}xbhc in and for said
ds /= dayof e

4 Dan L. Stefanofl, to me known 1o be thc
gceuted the within and foregoing instrument,
¢ that he cxccuted the same ps his frec and
for the uses and purposes thercin set forth,

o Yl

: ' I\otaryiﬂ.lbhc
My Commission L:’pim#' . -

J/J._//(»—l-"--’ ARRRRTI e A

ACKNOWLEDGMENT

STATE OF OKLAHOMA )
) 88,
COUNTY OF TULSA )

Before me, the:jndersipned, a notary puybli¢, in and for said
county and stnte, o %hia /# day of irsoi ,
1085, personally appéfired Anse iull and Evelyn Tiull, to me kEnown to
he the identical pergons. who exccuted the within and foregoing
instrument, and sckiypivledged to me that they cxccuted the same as
their free and voluktary act and deed for the uses and purposes

therein set forth. o
SN ) Y

Notany 7ubhc 7T

My Commission Expir!ti!-.- ..
_'?/.)t//.f':“

el eyt o e s Tuepnin

022865
348-01
CITé:ts o e -
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IN THE UNITED:

FOR THE NORTHERN

SAMSON RESOURCES COMPANY,
a corporation,

Plaintiff,
VS.

DELHI GAS PIPELINE

CORPORATION, a corporation,

Defendant.

S8TATES DISTRICT COURT {:
DISTRICT OF OKLAHOMA .

Case No. 89-C-1060-B

T St Ml Nl Nt Vot Nt Wt N it St

PARTIAL DISMISSAL WITH PREJUDICE

COMES NOW the Plaintiff, Samson Resources Company, and

by reason of settlement, hereby dismisses any and all claims

in the above styled matter relating to or arising from the

"Perryman Contract".

APPROVED BY:

A

Steven M. Harris, OBA #3911
Michael D. Davis, OBA #112
DOYLE & HARRIS :

2431 E. 61st Street, Suitefzﬁo

Tulsa, OK 74136
(918) 743-1276

469-3-11/ras

Respectfully submitted,

BRUNE, PEZOLD, RICHEY & LEWIS

Kk~umJﬂJ\ <Xy '/T;LZJLLJh——*

R.K. Pezold

Kenneth J. Treece

Terry J. Baker

Sixth East Fifth Street
Suite 700 Sinclair Building
Tulsa, OK 74103
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IN THE UNITED
FOR THE NORTHE

TES DISTRICT COURT

ISTRICT OF OKLAHOMA ,, .. . -

BOMBARDIER CREDIT CORPORATION
Plaintiff,

VS.

No. 89-C-669-B l//

JOHN H. WHITE and JOYE A. WHITE
individually and doing busines
TULSA SUZUKI, INC.,

Defendants.

Upon joint application of ‘the parties, the above styled case

is hereby dismissed for lack ﬁﬁ'subject matter jurisdiction.

IT IS SO ORDERED, this day of February, 1990.

THOMAS R. BRETT
‘UNITED STATES DISTRICT JUDGE




[N THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN BISTRICT OF OKLAHOMA

THRIFTY RENT-A-CAR SYSTEM, INC.,
a corporation, 5
Plaintiffy

vs. Case No. 88-C-1418C

F1L
FEB 24 1990

Jack C. Silver, Cleri
v, DISTRICT con

THEODORE J. SUDAL, JOSEPH J.:-
supaL and T. J. S. VEHICLE
RENTAL & LEASING, INC. .,

a corporation,

D

T

[e.]
—

ooy
[ oy}

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

JOURNAL ENTRY OF JUDGMENT

Now on this <=3.  day of ZQ 4£ ", 1990, this matter

comes on before the undersigned District Judge. Plaintiff,

Thrifty Rent-A-Car System, inc. ("Thrifty") filed its Second
Amended Complaint on FebruaﬁyZIT, 1989. Theodore J. Sudal,
Joseph J. Sudal and T.J.S;_Vehicle Rental & Leasing, Inc.
(collectively the "Defend&ﬁts"} filed their Answers and
Counterclaims on April 24;£i989. on February 20, 1990, the
Defendants filed a Stipulation of Dismissal with Prejudice
whereby their Counterclaimﬁ brought in this action were
dismissed with prejudice.5  The parties have agreed to the
entry of a judgment as hereinafter set forth:

1. The Court finds tﬁﬁt the Court has jurisdiction over
the Defendants and thaﬁfﬁthe pDefendants consent to the

jurisdiction of this Courts



2. The Court further £inds that every issue of law and
fact herein is wholly betwéén citizens of different states
and the amount in controversy exceeds $10,000, exclusive of
interest and costs. The Cﬁurt further finds that it has
jurisdiction over the subjﬁdﬁ matter hereof pursuant to 28
U.s.C. § 1332(a). :

3. The Court further Eidﬂs that venue is proper pursuant
to 28 U.S.C. ¥ 1391(a).

4, The Court further'.finds that Thrifty should be
granted a joint and several judgment in its favor against the
Defendants, Theodore J. Sudﬁl, Joseph J. Sudal and T.J.S.
vehicle Rental & Leasing, I_nc., and each of them, on the
claims for relief stated in the Second Amended Complaint
filed herein on Februargﬁ}l?, 1989, in the amount of
$65,000.00 as of the date"ﬁ@%eof, with interest thereon from

and after March 22, 1990;&%_the rate of 7.97 percent per

annum as provided by law, #With each party to bear its own
costs and fees. |

IT IS THEREFORE ORDEMD, ADJUDGED AND DECREED by the
Court that a joint and s&ﬁhral judgment be and is hereby
entered in favor of Thrifty against the Defendants, Theodore
J. Sudal, Joseph J. Sudal and T.J.S.. Vehicle Rental &
Leasing, Inc., and each of them, on the claims for relief

stated in the Second Ameﬂﬁﬁﬂ"Complaint, in the amount of

$65,000.00 as of the date hérebf, with interest thereon from



and after March 2}, 1990 'F;the rate of 7.97 percent per

annum as provided by law, with each party to bear its own

costs and fees.

" DISTRICT

Hicley, OBA #11100 -
RIFTY RENT-A-CAR SYSTEM, INC.
Suite 900, 5330 E. 31st St. .
Tulsa, Oklahoma 74153
(918)665-9319

Dana L. Rasure, OBA #7421 o
BAKER, HOSTER, MCSPADDEN, CLARK,
RASURE & SLICKER o
800 Kennedy Building :
Tulsa, Oklahoma 74103
(918)592-5555

Attorneys for Plaintiff o
Thrifty Rent-A-Car System, Inc.
TNk ¢
~(“/‘_L(
Steven R. Hickman, OBA #4172
FRASIER & FRASIER o
1700 Southwest Boulevard, Suite 100
P.O. Box 799 )

Tulsa, Oklahoma 74101
{918)584-4724

Attorney for the Defendants
Theodore J. Sudal, Joseph J
and T.J.S. Vehicle Rental &
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IN THE UNITED §PATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

v—

. T co '__'I‘,l
IDA MAE MEYERS, e } T
. ) o
Plaintiff, r ) S
Vs, o ) No. 89-C-935-B /////
i )
ALLSTATE INSURANCE COMPANY, .. )
5 \
Defendant. o )
o) E DER

Upon the parties' Stipulation of Dismissal, the Court hereby
dismisses the above styled caaﬁiwith prejudice as to its refiling.

Each party is to pay its respéétiva costs and attorney fees.

IT IS SO ORDERED, this g%g& day of February, 1990.
A floc v g K 2

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STAT

DISTRICT COURT FOR THE » ¥ r
NORTHERN D " il

ICT OF OKLAHOMA R
JOHN RUSSELL PENN,

Petitioner,

v.

JACK COWLEY and ATTORNEY
GENERAL, State of Oklahoma,

Respondents.

Petitioner John Russell n's Amended Petition for a writ of

habeas corpus pursuant to 28 B:i§.C. §2254 (Docket #26)' should be

granted.

Petitioner is incarcerat@ﬂ in the Joseph Harp Correctional
Center in Lexington, Oklahoqg. He was jailed pursuant to a
judgment and sentence render@ﬁ in the District Court of Ottawa
County, Case Nos. CRF—79-177_@nd CRF~-79-261. These convictions
for Obtaining Merchandise by;ﬁogus Check were affirmed by the
Oklahoma Court of Criminal ﬁﬁpeals in Case No. F-81-406. An

application for post-convicti relief was denied in the Ottawa

County District Court. The Couirt of Criminal Appeals affirmed the

denial in Case No. PC-87-292. A writ of habeas corpus was denied

by the Court of Criminal Appe: in Case No. H-87-625.

On October 2, 1987 petit er filed a federal petition for a

writ of habeas corpus, raisi) ten (10) separate grounds. This

"Docket numbers" refer to numerical designations fyglgned sequentially to each pleading, motion, order, or other [filing and are
included for purposes of record keeping only. “Docket numbery” -mo independent legal significance and are to be used in conjunction with
the docket sheet prepared and maintained by the United Statég Conrt Clerk, Northern District of Oklahoma.
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petition was dismissed on Mayi”, 1988, because petitioner had not

exhausted available state iedies on four of the grounds.
Petitioner sought permission om the court to amend and resubmit

his application after removiqg the unexhausted claims, and the

court granted his Motion to consider and Reopen Habeas Corpus

Action on August 10, 1988." Petitioner's Amended Petition

containing six separate grounﬁ# was filed on August 19, 1988.

Respondents!' response to_ﬁh& amended petition (#30) says that
the petition should be denia&; because petitioner did not raise
these claims in his direct appéal of the case and was procedurally
barred from raising the isswﬁﬁ when he applied to the Oklahoma
court for post-conviction reliﬁf. They say the remaining claims
are procedurally barred in'fthis court under the '"cause and

prejudice test" of Wainwri Svkes, 433 U.S. 72, 53 L.Ed.z2d

594, 97 S.Ct. 2497 (1977), unleéss petitioner shows good cause for
his procedural default and a¢tual prejudice resulting from the
alleged constitutional violations.

In his order of March 29;}1989, the Magistrate noted that the

court in Braiser v. Douglag, #%5 F.2d 64, 65 (l0th Ccir. 1987), had
seen difficulties in applying a procedural bar where a state has
a fundamental error exceptioﬂf?o its procedural default rule. 1In

such a situation, a state c¢alirt can dismiss a claim because of

procedural default, only aftep it considers the merits of the claim

to determine whether fundamental error has occurred. The Brasier
court had previously concluﬂed that "since the state court

2
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i in such a case, the federal habeas

considers the merits of a claj

court is not precluded from ad#iressing the merits."

The Magistrate then concluided that the State Court of Criminal
Appeals impliedly examined merits of petitioner's claims,
because Oklahoma has a fﬁ mental error exception to its
procedural default rule. “Phus, this court could consider
petitioner's claims despite hiﬁ;pfocedural default in not including

error if shown to be true.

Upon Respondents! objecti&h, the Magistrate reconsidered that

order in light of Harris v. Reed, U.s. , 109 S.Ct. 1038,
L.Ed.2d (1989). In Harris the Court found that an adequate and

independent finding of procedﬁﬁal default will bar federal habeas
review of the federal claim, uﬁiass the habeas petitioner can show
"cause and prejudice"” or that ﬁ;ilﬁre to consider the federal claim
will result in a fundamentéﬁ miscarriage of Jjustice. The
claimant's procedural defaultiﬁrecludes habeas review if the last
state court rendering a judgmaht Mclearly and expressly" states
that its judgment rests on ‘& state procedural bar without any

express consideration of the ﬁhrits.

The Oklahoma Court of Criminal Appeals found that petitioner's

convictions were affirmed on agpeal, and thus all issues previously

ruled on were res judicata and:all issues not raised in the direct
appeal were waived. The state& gourt decision rested on an adequate
and independent state law grolind. The Magistrate concluded that

this court was barred from coasideration of four of petitioner's
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claims by his failure to iﬁﬁlude them in his appeal and the
Oklahoma Court of Criminal Aﬁ#eal's express finding of waiver.
Unless petitioner can show ﬂﬁth cause excusing his procedural
default and actual prejudice_mhsulting therefrom, the writ should

be denied.

ASSISTANCE OF COUNSEL

The Trial Phase

The Supreme Court has held in Kimmelman v. Morris, 477 U.S.
365 (1986), that an ineffective assistance of counsel claim may be
brought for the first time collaterally. Therefore, petitioner's
procedural default does not preclude review on this ground.
Further, if petitioner estahlishes that he received ineffective
assistance from his attorney, ﬂb may be able to show cause excusing
his procedural default at the state level and actual prejudice
resulting therefrom. In such a#ent, this court could also consider
his otherwise procedurally barted claims. Respondents were ordered
to advise the court whethef §etitioner's claim of ineffective
assistance of counsel state&;a viclation of his constitutional
rights. The court now has reviewed petitioner's claim and
respondents' response,

Petitioner claims that he was denied his Sixth Amendment right
to effective assistance of counsel by his lawyer's failure to
preserve error at trial, and_hia failure to raise five issues on

appeal.’ Petitioner delineatﬁ@ these five issues as follows:

Petitioner’s counsel raised only three issues on ml These included: 1) insufficiency of the evidence, 2) alleged error in
allowing evidence of otirer crimes (other insufficient funds chedks), and 3) prejudice from inflammatory prosecwtorial comments.

4



1. A claim that his
self-incrimination
court would not ins
decision not to te
consideration in ar

th Amendment rights against
‘@ denied where the state trial
et the jury that petitioner's
. fy should not be _taken into
ving at a verdict.?

enied effective assistance of
ause he could not have the
d'of in issue 1.

counsel at trial ]
instruction complai

3. A claim that it was improper for the judge to allow
his admission of threée prior felonies, rather than
require the state 4o prove such by extrinsic
evidence. .

4, A claim that petitﬁbner was sentenced under the
wrong sentencing stagute.

5. A claim that the juif should have been instructed
on concurrent sentenging.

The Supreme Court set ﬂb)’:th standards by which to judge

ineffective assistance of gounsel claims in Strickland v.

Washington, 466 U.S. 668 (1984) . To establish a claim that
counsel's assistance was so d&f@ctive as to require a reversal of
conviction, a ©petitioner mﬁﬂt show first, that counsel's
performance was deficient, and second, that the deficient
performance prejudiced the deﬂﬁhse. The petitioner must establish
that counsel's errors were sdfﬁﬁrious as to deprive the defendant
of a fair trial. It must be ﬁ@ﬁahlished that counsel's assistance

was unreasonable considering a1l the circumstances. The Supreme

Court in Strickland stated that the bottom line for judging any

claim of ineffectiveness must be "whether . counsel's conduct so

undermined the proper functio g of the adversarial process that

3, o L .
Petitioner asserts that ke was “compelled” to take thé stand and incriminate himself by virtue of the trial court’s refusal lo give
such an instruction.
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the trial cannot be relied oﬁﬁha having produced a just result."

466 U.S. at 686. The Court ognized that "counsel is strongly

presumed to have rendered lequate assistance and made all

significant decisions in the ercise of reasonable professional

judgment. " Id. at 690. The Strickland standards have
consistently been followed 'ym the Tenth Circuit. Hannon V.
Maschner, 845 F.2d 1553 (10%h Cir. 1988); United States v.
Espinosa, 771 F.2d 1382, 1411 (10th Cir. 1985). Attorney error

short of ineffective assistﬁﬁ@e of counsel does not constitute
"cause" for a procedural defaﬂit. Murray v. Carrier, 477 U.S. 478
(1976) . |

Petitioner was convicta@fof passing two checks that were
returned due to insufficient fﬁnds. His defense was that he had
deposited a $500.00 check whiﬁﬁgﬁould have covered the outstanding
checks, except for the factﬁ%hat the deposit was not credited
because the maker had stoppadfpayment. The jury did not accept
that defense. The evidence S££ongly supported the jury's verdict
that Petitioner was guilty othhe crimes charged and petitioner

does not now allege that he ig innocent of the charges. He claims

that without the alleged defiglencies of counsel, the jury would
have concluded differently.
Oon this record, the co | cannot conclude that there is a
reasonable probability that the alleged errors at trial would have
altered the jury's verdict. |
Issue "1" concerning an truction for failure to testify was

raised by petitioner's counsel-at the trial in this matter and thus
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preserved for appeal. Instrw%tions are given by the court, not

counsel. Having preserved the alleged error, it cannot be said

that counsel was ineffective &t trial because no instruction was
: 4
given.

The decision to then havédl petitioner testify was a strategic

judgment call. Both testifying and the failure of petitioner to

testify involved strategic ri The decision to have petitioner

take the stand does not copstitute deficient performance of

counsel, but the contemporanegiis exercise of professional judgment

that should not now be second-guessed on a cold record with the
benefit of hindsight. Oonce the decision was made to have
petitioner testify, it was appﬁbpriate for the trial judge to allow
inquiry into his prior felonyikacord. Fed.R.Evid. 609.
The Sentencing Phase |

The court finds that pet#?ioner has met his burden of showing
prejudice as a result of counéﬁi's deficient performance during the
sentencing phase of the trial{z Petitioner has shown that he was
sentenced by the jury under anﬁincorrect statute. The crimes which
petitioner committed took plﬁ?e in September of 1978. However,
petitioner was sentenced unﬁérfan amended section of the Habitual

Criminal Act (21 0.S. §51(b{$ that became effective October 1,

The court notes that the law has undergone a dm since petitioner’s trial. Pclitioner’s triul took place in July, 1979. At that
time Oklahoma law prohibited the trial court from making ghition of the defendant’s failure to testify. Sec Eflis v. State, 558 P.2d 1191
(Okla.Crim.App. 1977); Villines v, State, 492 P.2d 343 (Okdw. Lrim.App. 1971).

In March of 1981 the United States Supreme G i thut upon proper request a stule trial judge is constitutionally obligated
to instruct the jury that it is not to draw any inference from it that a defendant has failed to testify. Sce Carter v. Kentucky, 450 U.S.
238 (1981). The Court, however, did not hold that the rullvg m was retroactive. The Oklahoma Counrt of Criminal Appeals has held
that the decision in Carter is to be applied prospectively only. Skg:-Mack v. State, 641 P.2d 1122, 1124 (Qkla.Crim.App. 1982). Thus, defense

counsel’s fuilure to raise this issue on appeal in 1983 does ﬂ:szﬂde ingffective assistunce of cotunsel.

7



1978. The previous subsecfion (b) of § 51 was declared

unconstitutional by the Court of Criminal Appeals in Thigpen v.

State, 571 P.2d 467 (Okla. Crim. App. 1977). Therefore, the only

section that was applicable to Petitioner at the time of his crimes

was subsection "A" of § 51 al

5

swing the jury to impose a minimum
sentence of ten (10) years.
Nevertheless, the court éﬁroneously instructed the jury that

the minimum sentence they co d impose on petitioner was twenty

(20) years per 21 0.S. Supp. 1988 § 51(b), and petitioner's counsel

did not ocbject to this instruaﬁion.b

521 O.8. 51(A) reads in pertinent pari:

A.  Every person whe, having been convicted of a o alfonse punishable by imprisonment in the penitentiury, commits

any crime after such conviction is punishable th

1. If the offense of which such person is subseque: wonvicted is such that upon a first conviction an offender would
be punishable by imprisonment in the penitentiary Wi berm excecding five (5) years, such person is punishable by
imprisonment in the penitentiary for a term not less Wien fen (10) years.

617;e petitioncr was semienced 1o 20 years imprisonmsoiit in Case No. CRF-79-177, and to 20} years imprisonment in Case No. CRF-
79-261, pursuant to jury verdict. At least one juror would hawﬁxm a lesser sentence if he had been properly instructed:

THE COURT: Ladics and genth _' this a unanimous verdict?

JURY: Yes, sir.

THE COURT: The verdict form o 30 indicate. Anybody here that did not vete in favor of this
verdict? :
JUROR: I voted for less ym. : )

THE COURT: Well, the verdict is i by the foreman amd that indicates wnder the law that it was

a unanimous vendict.

JUROR: I agreed with the
that.

v 1 disagreed with the penalty but I can’t do anything about

THE COURT: Well, you have indi

d by returning a verdict in here this afternoon on the punisiment
that you agreed with the second phase of this hew :

MR. BROWN: Your Honor, what Iy b gentleman’s name?

THE COURT: I'm sorry. Mr. L“,!llt?

8



Petitioner was sentenced oh August 3, 1979. On June 16, 1980,

the Supreme Court decided the @ase of Hicks v. Oklahoma, 447 U.S.

343, which was factually very”@imilar to petitioner's case. Hicks
had been sentenced undarf the statute later declared
unconstitutional in Thiggen.f; In an unpublished opinion, the
Oklahoma Court of Criminal Apﬁ#als acknowledged that the law was

unconstitutional, but nonetheless affirmed Hicks' sentence,

JUROR: Cox.
THE COURT: Cox?
JUROR: Yes.
THE COURT: You understand, My, l".'m, that under the instructions given to you by the Court that it

instricted the jury, wien they went ont lo determine il punisiiment, and that it would have fo be a unanimous verdict
and it would be signed by the foreman. And now yit:are lndicating to the Court that that wasn’t your intentions?

JUROR: Neo, sir. No, sir. ml am saying is, I agreed with the verdict. But then the law says
20 years for that and -- e

THE COURT: - That is the mi

punishment --

JUROR: - Yes, sir.
THE COURT: - for & conviction affir two or more previous felony convictions.
JUROR: Yes, sir.
THE COURT: You concurred will s dx that correct?
JUROR: I concurred with it ¥ theught it was a little too much.
THE COURT: I have nothing fmﬁm Mr. Brown?
MR. BROWN: Show onr excepﬂoﬂ; Mmr Honor.
THE COURT: You may have an mm Ladies and gentlemen - Does the State have anything that

they would like to add at tiis poim?

MR. BARTON: Your Honor, I tecke i that this juror agrees with the other jurors that that is the fuct,
he just doesn’t concur or agree with the law; is

THE COURT: That's my undcmﬁmwng. Would that be a correct stutement, Mr. Cox?
JUROR: Yes. yes.
THE COURT: All right, sir.

Transcript of proceedings conducted on July 11-12, 1979 in Casy Nos. CRF-79-177 and CRI-79-261, in the District Court of Otiawa County,
State of Oklahoma, pp. 120-121.

9



reasoning that he was not praﬂ*diced by the impact of the invalid

statute because his sentence Was within the range of punishment
that could have been imposed;fi
The Supreme Court vacau@ﬁ the unpublished decision, saying

Hicks had been deprived of hi@i liberty without due process of law.

Mr. Justice Stewart authored ﬁhﬁ opinion of the Court. He reasoned

that if the Jjury had been properly instructed, there was a

substantial possibility that Hicks would have received a sentence
much less than the one he recdéived. The Supreme Court found that
under state practice a defeﬁdﬁnt's right to have a Jjury fix his

sentence in the first instand® was determinative as a practical

matter of the maximum sentenaqia defendant would receive.
Petitioner's counsel fﬁﬁied to raise the matter of the

improper sentencing on appeax'even though this opportunity was

presented in 1983, 1long aftﬁ#'the United States Supreme Court's

1980 decision in Hicks.’

Resm&ndents concede on page 7 of their
response that petitioner's allﬁgation of ineffective assistance of

counsel in this case "is a ¢

The court finds that d#giaient performance by counsel and
resulting prejudice have beﬁﬂhahown in the sentencing phase of
petitioner's trial and on aﬁﬁﬂal. It is unnecessary to examine
petitioner's other claims oflﬂ%ror during the sentencing stage of

the trial, as he has shown c#lise excusing his procedural default

at the state level and actual prejudice resulting therefrom.

T Respondents admit that this timing weakens thely m‘ﬂiW that the failure (o raise a Hick’s argument on appeal did not constitute
ineffective assistance of counsel. See Response (Docket No, 34}, of 7, n.8.

10
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Under 28 U.S.C. § 2243, the court, having determined the

facts, must "dispose of the ter as law and justice require".
of course, the federal habeas ¢@rpus statute grants a federal court
power to grant, as relief, iﬁﬁadiate release from custody. The

Supreme Court has observed that the habeas corpus statute also

relief in addition to immediate

contemplates the possibilitY %

release. Carafas v, laVallee, 391 U.S. 234, 239 (1968). In

granting habeas relief sonme mmurts have ordered the petitioner

released unless within a 11mitad time the state proceeds to retry
the petitioner. Alim v. Smlgh 474 F.Supp. 54, 63 (W.D.N.Y. 1979).

Courts have also ordered relﬁ@ﬁe unless a re-sentencing occurs.

Harrison v. Jones, 880 F.2d 1%%9 {(11th Cir. 1989).

Therefore it is Ordered:ﬁhat Petitioner be released from the
custody of respondents, unle&@fthe State of Oklahoma within sixty
(60) days of the filing of ﬁhis order retries and resentences
petitioner pursuant to a px%perly instructed Jjury's verdict.
Alternatively, the State Of'ﬁklahoma may avoid the release of

petitioner if he is judicially resentenced to the minimum such a

jury could impose, i.e. to a Herm of imprisonment of 10 years in

Case No. CRF=-79-177 an of 10 yaars in Case No. CRF-79-261.

Dated this &/day of __ | /7;2%‘ , 1990.
fakadld” &%/%//

HOMAS R. BRETT
_UNITED STATES DISTRICT JUDGE

$The court recognizes that it is within the discretion of ﬂu‘ﬂlﬁv irial judge whetler or not petitioner’s sentences are run conseculively or
concurrently. Lloyd v. State, 654 P.2d 645, 647 (Oklahoma CHminal Appeuls 1982).

11




IN THE UNITED §
FOR THE NORTHE

ATES DISTRICT COURT

In Re: M.D.L. 153

73-C-175 74-C-151
74-C-179 74-C—-181
74~-C-231 74-C=-232
75-C-434 74-C-344 &
73-C=-409,
consolidated

HOME-STAKE PRODUCTION COMPANY.
SECURITIES LITIGATION i

R i

FIMAL JUDGMENT
DISMISSING CLAIMS IN INDIVIDUAL CASES
pursuant to oral announcéments by plaintiffs at the trial of
these consolidated actions withdrawing certain claims asserted in
individual actions from conwideration by the jury and upon oral

motion by Plaintiffs at the B@aring on February 26, 1990, Jjudgment

is hereby entered dismissinq}_without prejudice and without costs,
all claims against those defendants named in the cases listed on

Exhibit A attached to this Pinal Judgment.

Pursuant to Rule 54 of the Federal Rules of Civil

Procedure, this Court expregsly determines that there is no just
reason for delay in the aﬂﬂﬁy of these final judgments and the
Clerk is expressly directed to enter judgment forthwith as set

forth herein.

Dated:

“41',
.
UNITED "STATES DISTRICT JUDGE

Judgment entered:

K}TVP”\u71baﬁaL/

CLERK OF THE COU

DISTRICT OF OKLAHOMA FEB 26 1980 A

Jack C. Silver, Clerk
, Clerk
U. S. DISTRICT COURT



Broeker et _al. v. Home=-Sta

Plaintiffs:
Bernard Broeker

Francis Broeker
Beatrice B. Warren

Streicher et al. v, Home-

73-C~175
Plaintiffs:

Judson Streicher

Fstate of Joseph Streicher
Estate of Ethel Streicher
saint Agnes Hospital
Diabetes Trust Fund

J. Streicher & Com.

eachman e al. ¥V. HOOMe—.o

c- 44, and Wexler V. 1-n‘—k‘

C-409, Consolidated

Plaintiffs:

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Leachman, et al. v, Fi

Plaintiffs:

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

ion Co., et al., No. 74-C-181

Defendants:
Robert S. Trippet

Estate of Norman C. Cross, Jr.
E. M. Kunkel

Defendants:

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E.M. Kunkel

Defendants:

Robert S. Trippet

1., No. 74-C-232

Defendants:

E. M. Kunkel
Philip A. Chenoweth & AssocC.
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Leachman, et al. v. Norman € ., No. 74-C-179

Plaintiffs: pefendants:

Leland Leachman Estate of Norman C. Cross, Jr.
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

, 74-C-231
Plaintiffs: Defendants:

W.H. Dennler Estate of Norman C. Cross, Jr.

jon Compan et al., 75-C-434

Buda, et al. v. Home-Stake P

Plaintiffs: Defendants:

J.A. Buda Robert S. Trippet
L.L. Ferguson '

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Bank,
Company, et al., 74-C-151

Plaintiffs: Defendants:

Robert S. Trippet

Estate of Norman C. Cross, Jr.
E.M. Kunkel

Chase Manhattan Bank, N.A. an

Verna Sabelle, Executors
Computech Arbitrage Partners
B.A. Parkhurst
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S DISTRICT COURT

In Re: M.D.L. 153
73—c—175v//74-c-151
74-C-179 74-C=-181
74-C=231 74-C-232
74~C-434 74-C-344 &
73-C~409,
Consclidated

HOME-STAKE PRODUCTION COMPI
SECURITIES LITIGATION

FIN

DISMISSING CLA IN INDIVIDUAL CASES

Pursuant to oral announ nts by Plaintiffs at the trial of

these consolidated actions w awing certain claims asserted in
individual actions from coni ration by the jury and upon oral
motion by Plaintiffs at the ing on February 26, 1990, judgment
is hereby entered dismissing out prejudice and without costs,
all claims against those de! ts named in the cases listed on
Exhibit A attached to this F Judgment.
Pursuant to Rule 54(h}, of the Federal Rules of Civil
Procedure, this Court expre determines that there is no just
reason for delay in the eNy of these final judgments and the
Clerk is expressly directet ~enter judgment forthwith as set
forth herein.

Dated:

Judgment entered:

_X3“77rﬁuvﬁbcﬂaz/

CLERK OF THE COU

res

)

TRICT OF OKLAHOMA ke8 46 IQQOA

Jack C. Silver Clerk
, Clerk
U. S. DISTRICT COURT



DISMISSING C

Broeker et al. V. Home-Sts

Plaintiffs:
Bernard Broeker

Francis Broeker
Beatrice B. Warren

Streicher et al. v. Home-=

73-C=-175
plaintiffs:

Judson Streicher

Estate of Joseph Streicher
Estate of Ethel Streicher
Saint Agnes Hospital
Diabetes Trust Fund

J. Streicher & Com.

Leachman et al. Vv, Home-S

duction Company,

INDIVIDUAL CASES

No. 74-C-181

Defendants:

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E. M. Kunkel

‘production Company, et al., No.

Defendants:

Robert S. Trippet
gstate of Norman C. Cross, Jr.
E.M. Kunkel

et al., No. 73-

Cc-344, and We v -
Cc-409, Consolidated

Plajintiffs:

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Leachman, et al. V, Fi

jinti H

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

uction Compa

et al., No. 73-

pDefendants:

Robert S. Trippet

) NO- 74-(:_232

Defendants:

E. M. Kunkel
Philip A. Chenoweth & AssocC.
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Leachman, et al. V. Norman Jr., et al., No. 74-C-179

L

Plaintiffs: Defendants:

Leland Leachman Estate of Norman C. cross, Jr.

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Acker, et al. V. Home-Stake ction Company, et al,, 74-C-231

Defendants:

PrA=T RE e

Plaintiffs:

W.H. Dennler Fstate of Norman C. Cross, Jr.

Buda, et al. v. ~+ion Company, et al., 75-C-434

Defendants:

Plaintiffs:

J.A. Buda Robert S. Trippet
L..L. Ferguson

R. Hart

M.F. Kent

B.M. Robertson

+ al, v. Home-Stake Production

74-C-151

Plaintiffs: Defendants:

Robert S. Trippet

Estate of Norman C. Cross, Jr.
E.M. Kunkel

chase Manhattan Bank, N.A. amd

verna Sabelle, Executors
Computech Arbitrage Partne
B.A. Parkhurst
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TES DISTRICT COURT :
ISTRICT OF OKLAHOMA EB 26 1990 4

Jack C. Sityer Clerk
U. S. DISTRICT COURT

M.D.L. 153

IN THE UNITED:
FOR THE NORTH

In Re:

73-C~-175 74-C-151
74-C-179 74-C-181
74~C-231 74-C-232
74-C-434 74=-C-344 &
73-C=-409
Consclidated

HOME-STAKE PRODUCTION COMP.
SECURITIES LITIGATION

JUDGMENT

DISMISSING CLAIMS IN INDIVIDUAL CASES

Pursuant to oral annocun nts by Plaintiffs at the trial of

these consolidated actions w rawing certain claims asserted in
individual actions from con ration by the jury and upon oral
motion by Plaintiffs at the | Eng on February 26, 1990, judgment
is hereby entered dismissing, -hout prejudice and without costs,
all claims against those def@ldants named in the cases listed on
Exhibit A attached to this Fipal Judgment.

Pursuant to Rule 54(b} of the Federal Rules of Civil
Procedure, this Court expres determines that there is no Jjust
reason for delay in the eﬁ; -af these final judgments and the
Clerk is expressly directed:fo enter judgment forthwith as set
forth herein.

Dated:

UNITED "STATES DISTRICT JUDGE

Judgment entered:

_Xﬂ?r?HMLqLGKJ;/

CLERK OF THE COU




fDGHENT
N INDIVIDUAL CASES
., No. 74-C-181
Defendants:
Bernard Broeker

Francis Broeker
Beatrice B. Warren

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E. M. Kunkel

gtreicher et al. v, Home=
73-C-175

Plaintiffs: Defendants:

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E.M. Kunkel

Judson Streicher

Estate of Joseph Streicher
Estate of Ethel Streicher
Saint Agnes Hospital
Diabetes Trust Fund

J. Streicher & Com.

oduction Company, et al., No. 73—
roduction Company, et al., No. 73-

C-409, Consolidated

Plaintiffs: Defendants:
Leland Leachman v Robert S. Trippet

James Leachman

Lester Leachman
Jerrold Wexler

Robert Wexler

Leachman, et al, v. Fit ., No. 74-C-232

Plaintiffs: Defendants:

E. M. Kunkel
Philip A. Chenoweth & AssocC.

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler



., No. 74-C-179

Plaintiffs: Defendants:

Leland Leachman Estate of Norman C. Cress, Jr.
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Acker ., 74-C-231

Plaintiffs: Defendants:

W.H. Dennler - Estate of Norman C. Cross, Jr.
75-C—-434

Plaintiffs: Defendants:

J.A. Buda o Robert S. Trippet

L.L. Ferguson T

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhatta ] y al. v. Home-Stake Production
Conmpany, et al., 74-C-151

Plaintiffs: Defendants:

Chase Manhattan Bank, N.A. an

Verna Sabelle, Executors
Computech Arbitrage Partnersh
B.A. Parkhurst

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E.M. Kunkel
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IN THE UNITED SNATES DISTRICT COURT v
FOR THE NORTHERN DISTRICT OF OKLAHOMA tB26 1930 A

Jack C. Silver, Clork
» Clerk
U. S. DISTRICT COURT

M.D.L. 153

In Re:

73-C=175 74#0-151V//
74-C-179 74-C-181
74-C-231 74-C-232
74-C~434 74-C-344 &
73-C-409,
Cconsolidated

HOME-STAKE PRODUCTION COMPAMY
SECURITIES LITIGATION :

— e Ve i St e S’

FINAL JUDGMENT

DISMISSING CLAIMS IN INDIVIDUAL CASES

pursuant to oral annouﬁﬁﬁments py Plaintiffs at the trial of
these consolidated actions wfﬁhdrawing certain claims asserted in
individual actions from conﬁiﬁaration by the Jjury and upon oral
motion by Plaintiffs at the ﬁﬁﬁring on February 26, 1990, judgment
is hereby entered dismissing, without prejudice and without costs,
all claims against those dafﬁndants named in the cases listed on
Fxhibit A attached to this Pinal Judgment.

pursuant to Rule 54 Federal Rules of civil

Procedure, this Court expr fgly determines that there is no just
reason for delay in the eﬁ#ﬁy of these final judgments and the
Clerk is expressly directﬁ%"to enter judgment forthwith as set
forth herein. .

Dated:

'-47,
UNITED STATES DISTRICT JUDGE

Judgment entered:

fa*7i?ﬁMbqbcici/

CLERK OF THE COU




., No. 74-C-181

Plaintiffs: Defendants:
Robert S. Trippet

Estate of Norman C. Cross, Jr.
E. M. Kunkel

Bernard Broeker
Francis Broeker
Beatrice B. Warren

Streicher et al. v. Home=St production Company, et al., No.

73-C-175

Plaintiffs: Defendants:

Robert S. Trippet

Estate of Norman C. Cross, Jr.
E.M. Kunkel

Judson Streicher

Estate of Joseph Streicher
Estate of Ethel Streicher
saint Agnes Hospital
Diabetes Trust Fund

J. Streicher & Com.

C-344, and Wexl
Cc-409, Consolidated

Plaintiffs: Defendants:
Leland Leachman TR Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Leachman, et al. v. Fitzgera ., No. 74-C-232

Plaintiffs: efe s:

E. M. Kunkel
Philip A. Chenoweth & Assoc.

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler



Leachman, et al, v. Norman C, ﬂkﬁﬁﬁ. Jr., et al., No. 74-C-179

Plaintiffs: S Defendants:
Leland Leachman ' Estate of Norman C. Cross, Jr.

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Acker, et al. v. Home-Stake Prgduction Company, et al., 74-C-231

Plaintiffs: o Defendants:

W.H. Dennler _' Estate of Norman C. Cross, Jr.
Buda, et al. v. Home-Stake jon Company, et al., 75-C-434
Plaintiffs: g Defendants:

J.A. Buda = Robert S. Trippet

L.L. Ferguson

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Ba  5 t al. v. Home-Stake Production
Company, et al., 74~C-151

Plaintiffs: Defendants:

Robert S. Trippet
Estate of Norman C. Cross, Jr.
E.M. Runkel

Chase Manhattan Bank, N.A. and
Verna Sabelle, Executors L

Computech Arbltrage Partnershwﬁ

B.A. Parkhurst 5
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IN THE UNITED ATES DISTRICT COURT

FOR THE NORTHE

In Re: M.D.L. 153
73-C-175 _ 74-C-151
74-0-179 74-C~181
24-C-231  74-C-232
74-C-434  74-C-344 &
73-C-409,
consolidated

HOME-STAKE PRODUCTION COMP
SECURITIES LITIGATION

, JUDGMENT

DISMISSING CLA IN INDIVIDUAL CASES

pursuant to oral annound@ments by Plaintiffs at the trial of

these consolidated actions wighdrawing certain claims asserted in
individual actions from con ﬂﬂration by the jury and upon oral

motion by Plaintiffs at the ffing on February 26, 1990, judgment

sithout prejudice and without costs,

all claims against those de ydants named in the cases listed on

Exhibit A attached to this &l Judgment.
Pursuant to Rule 54(& of the Federal Rules of civil
Procedure, this Court expre 1y determines that there is no just
reason for delay in the en ?-of these final judgments and the

to enter judgment forthwith as set

Clerk is expressly directe
forth herein.

Dated:

Judgment entered:

Kﬁﬁf?FWuyﬁbaﬁci/

CLERK OF THE COU

BISTRICT OF OKLAHOMA FEB 26 1990 A

Jack C. Silver Clerk
U. S. DISTRICT COURT



- TO
JUDGMENT
"IN INDIVIDUAL CASES

Broeker et al.

Plaintiffs: o Defendants:

Bernard Broeker - Robert S. Trippet

Francis Broeker o Estate of Norman C. Cross, Jr.
Beatrice B. Warren ” E. M. Kunkel

& Production Company, et al., No.

streicher et al. v. HO
73-C=-175

Plaintiffs: ffL Defendants:

Judson Streicher o Robert S. Trippet

Estate of Joseph Streicher i Estate of Norman C. Cross, Jr.
Estate of Ethel Streicher : E.M. Kunkel

Ssaint Agnes Hospital :

Diabetes Trust Fund

J. Streicher & Com.

Leachman et al
C-344, and Wexler v
C-409, Consolidated

Plaintiffs: il Defendants:
Leland Leachman Robert S. Trippet
James Leachman

Leater Leachman
Jerrold Wexler

Robert Wexler

148 ., No. 74-C-232

Defendants:

E. M. Kunkel
Philip A. Chenoweth & Assoc.

Leland Leachman
James Leachman

Lester Leachman
Jerrold Wexler

Robert Wexler



-
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Leachman, et al. v. Norman C,. &

Plaintiffs: L Defendants:
Leland Leachman o Estate of Norman C. Cross, Jr.

James Leachman
Lester Leachman
Jerrcld Wexler
Robert Wexler

Acker, et al. v. Home-Stake ., 74-C-231

Plaintiffs: _ Defendants:

W.H. Dennler Estate of Norman C. Cross, Jr.
et al., 75-C-434

Plaintiffs: : Defendants:

J.A. Buda - Robert S. Trippet
L.L. Ferguson

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhatt + al. v. Home-Stake Production

Company, et al., 74-C-151

Plaintiffs: '”i' Defendants:

Chase Manhattan Bank, N.A. and. Robert S. Trippet

Verna Sabelle, Executors . Estate of Norman C. Cross, Jr.
Computech Arbltrage Partnersh p' E.M. Kunkel
B.A. Parkhurst :
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IN THE UNITED STATES DISTRICT COURT :

FOR THE NORTHERN DISTRICT OF OKLAHOMA FeB26 1930 4

Jack C. Silver, Clork

In Re: M.D.L. 153
73-C-175 74-C-151
74-C~-179 74—C—181’/
74-~-C-231 74-C-232
74-C-434 74-C-344 &
73-C-409,
Consolidated

HOME-STAKE PRODUCTION COMPANY
SECURITIES LITIGATION -

S St vt et St St gt

FINAL JUDGMENT
DISMISSING CLAfﬂE;IN INDIVIDUAL CASES

Pursuant to oral announcements by Plaintiffs at the trial of
these consolidated actions wiﬁﬁdrawinq certain claims asserted in
individual actions from conéiﬁaration by the jury and upon oral
motion by Plaintiffs at the hﬁhring on February 26, 1990, judgment
is hereby entered dismissing,ﬁﬁithout prejudice and without costs,
all claims against those deﬁﬁﬁdants named in the cases listed on
Exhibit A attached to this Eiﬁhl Judgment.

Pursuant to Rule 54(&"  9£ the Federal Rules of Civil

Procedure, this Court expresgﬁy‘determines that there is no just
reason for delay in the entﬁﬁ-af these final judgments and the

Clerk is expressly directedﬁ%b enter judgment forthwith as set

7

<
.
UNITED "STATES DISTRICT JUDGE

forth herein.

Dated:

Judgment entered:

X3777r\u71b645;/

CLERK OF THE COU

U. S. DISTRICT COURT



., NO. 74-C-181

Plaintiffs: Defendants:

Bernard Broeker : Robert S. Trippet
Francis Broeker L Estate of Norman C. Cross, Jr.

Beatrice B. Warren e E. M. Kunkel

Streicher et al. k SProduction Company, et al., No.
73-C-175 ' B

Plaintiffs: j;. Defendants:

Judson Streicher f* Robert 8. Trippet

Estate of Joseph Streicher e Estate of Norman C. Cross, Jr.

Estate of Ethel Streicher R E.M. Kunkel
Saint Agnes Hospital B

Diabetes Trust Fund

J. Streicher & Com.

C-409, Consolidated

Plaintiffs: | Defendants:

Leland Leachman o Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

et al. v , No. 74-C-232

Plaintiffs: efend s:

E. M. Kunkel
Philip A. Chenoweth & Assoc.

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler



Leachman, et al. v, Norman € s, Jr., et al., No. 74-C-179

Plaintiffs: Defendants:

Leland Leachman S Estate of Norman C. Cross, Jr.
James Leachman o

Lester Leachman

Jerrold Wexler

Robert Wexler

Acker, et al. v. Home-Stake

Plaintiffs: s Defendants:

W.H. Dennler o Estate of Norman C. Cross, Jr.

Buda. et al. v. Home-Stake Preduction Company, et al., 75-C-434

Plaintiffs: Defendants:

J.A. Buda o Robert 8. Trippet
L.L. Ferguson _ '

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Ban et al. v. Home-Stake Production

Company, et al., 74-C-151

Plaintiffs: o Defendants:
Chase Manhattan Bank, N.A. and Robert S. Trippet

Estate of Norman C. Cross, Jr.
E.M. Kunkel

Verna Sabelle, Executors
Computech Arbitrage Partnersh
B.A. Parkhurst -




IN THE UNITED STATES DISTRICT COURT :
FOR THE NORTHERN DISTRICT OF OKLAHOMA FEB 26 1990 4

Jack C. Silver, Clerk

U.S. DISTRICT copgy

In Re: M.D.L. 153
73-C~175  74-C-151
74-C-179  74-C-181
74-C-231Y 74-C-232
74-C-434  74-C-344 &
73-C~409,
Consclidated

HOME-STAKE PRODUCTION COMPAﬂ%
SECURITIES LITIGATION '

N St St Smar Sl Siie? Nt

DISMISSING CLAIME IN INDIVIDUAL CASES

Pursuant to oral announdﬁ@eﬁts by Plaintiffs at the trial of

these consolidated actions withdrawing certain claims asserted in

individual actions from con eration by the jury and upon oral

motion by Plaintiffs at the he#ring on February 26, 1990, judgment
is hereby entered dismissinq ithout prejudice and without costs,

all claims against those defépdants named in the cases listed on

Exhibit A attached to this Fisal Judgment.
Pursuant to Rule B54(B) of the Federal Rules of Civil
Procedure, this Court expresﬁwﬂ,determines that there is no just

reason for delay in the enty "éf these final judgments and the

Clerk is expressly directed:
forth herein.

Dated:

a4
UNITED "STATES DISTRICT JUDGE

Judgment entered:

_%ﬂf??r\u71LG<J;/

CLERK OF THE COU




EHWIBIT A

me;, a'uDGnENT
DISMISSING cmﬂw ‘IN INDIVIDUAL CASES

No. 74-C-181

Plaintiffs: e Defendants:

Bernard Broeker . Robert S. Trippet
Francis Broeker Estate of Norman C. Cross, Jr.

Beatrice B. Warren s E. M. Kunkel

Streicher et al. V. H4m§M§£§KﬂﬁProductlon Company, et _al., No.
73-C=-175

Plaintiffs: "; Defendants:
Judson Streicher - Robert S. Trippet
Estate of Joseph Streicher B Estate of Norman C. Cross, Jr.

Estate of Ethel Streicher i E.M. Kunkel
Saint Agnes Hospital -

Diabetes Trust Fund

J. Streicher & Com.

Leachman et al. v, Home- sgghn E;Qgggtlon Company, et al., No. 73~
C-344, and Wexler v. ' uction Compa et al., No. 73-

C-409, Consolidated

Plaintiffs: Defendants:
Leland Leachman _f Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

al.

, No. 74-C-232

Plaintiffs: ft Defendants:
Leland Leachman f; E. M. Kunkel
James Leachman L Philip A. Chenoweth & Assoc.

Lester Leachman
Jerrold Wexler
Robert Wexler
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Leachman, et al. v. Norman c.=gxg§§4 Jr., et al,, No. 74-C-179

Plaintiffs: _7 | Defendants:

Leland Leachman Fstate of Norman C. Cross, Jr.
James Leachman

Lester Leachman

Jerrold Wexler

Robert Wexler

Acker, et al. V. Home—StaKﬁ_EIﬁQnFtion Company, et al., 74-C-231

Plaintiffs: b Defendants:

W.H. Dennler o Estate of Norman C. Cross, Jr.
Buda, et al. v. Home= Stake Eznﬁuctlon conpany, et al., 75-C-434
Plaintiffs: ;' Defendants:

J.A. Buda o Robert S. Trippet

L.L. Ferguson .

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Bank, NeB., et al, V. Home-Stake Production
Company, et al,, 74-C-151

Plaintiffs: Defendants:
Chase Manhattan Bank, N.A. and Robert S. Trippet

Verna Sabelle, Executors S Estate of Norman C. Cross, Jr.
Computech Arbitrage Partnership E.M. Kunkel

B.A. Parkhurst




IN THE UNITED &®PATES DISTRICT COURT

FOR THE NORTHE

In Re: M.D.L. 153

73-C=-175 74-C~-151
74~-C-179 74-C-181
74-C-231 74-c-232v//
74-C-434 74-C-344 &
73-C-409,
Consolidated

HOME-STAKE PRODUCTION COMPA?R
SECURITIES LITIGATION

JUDGMENT
{8 IN INDIVIDUAL CASES

DISMISSING CLAI

Pursuant to oral announﬁﬁ“ents by Plaintiffs at the trial of

these consolidated actions withdrawing certain claims asserted in

individual actions from con eration by the jury and upon oral

motion by Plaintiffs at the he#ring on February 26, 1990, judgment

is hereby entered dismissing, Without prejudice and without costs,
all claims against those defepidants named in the cases listed on

Exhibit A attached to this Fiﬁﬁl Judgment.

Pursuant to Rule 54(bi: of the Federal Rules of Civil
Procedure, this Court expressly determines that there is no just
reason for delay in the en of these final judgments and the
Clerk is expressly directed ¥o enter judgment forthwith as set
forth herein.

Dated:

Judgment entered:

fﬂ‘?iyﬁkbﬁbclci/

CLERK OF THE couz?

DISTRICT OF OKLAHCMA "t8 26 1990A

Jack C. Silver Clerk
U.s. DISTRICT COURT
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EXHIBIT A
TO
JUDGMENT
DISMISSING IN INDIVIDUAL CASES

tion Co., et al., No. 74-C-181

Plaintiffs: ff Defendants:

Bernard Broeker E Robert S. Trippet

Francis Broeker _ Estate of Norman C. Cross, Jr.
Beatrice B. Warren E. M. Kunkel

streicher et al., v. Home-St
73-C=-175

g@. Production Company, et al., No.

Plaintiffs: o Defendants:

Judson Streicher a Robert S. Trippet

Estate of Joseph Streicher Estate of Norman C. Cross, Jr.
Estate of Ethel Streicher ' E.M. Kunkel

Saint Agnes Hospital
Diabetes Trust Fund
J. Streicher & Com.

Leachman et al, v, i et al., No. 73-
C-344, and Wexler v. i
C-409, Consclidated

Plaintiffs: : Defendants:
Leland Leachman . Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

al., No. 74-C-232

Plaintiffs: Defendants:

E. M. Kunkel
Philip A. Chenoweth & Assoc.

Leland Leachman
James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler




Leachman, et al. v. Norman C, ﬁngﬁsi Jr., et al., No. 74-C-179

Plaintiffs: . Defendants:
Leland Leachman E Estate of Norman C. Cross, Jr.

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

Acker., et al. v. Home-Stake Prgduction Company, et al., 74-C-231

Plaintiffs: _ Defendants:

W.H. Dennler Estate of Norman C. Cross, Jr.

Buda, et al. v. Home-Stake E;gﬂng;ign Company, et al., 75-C-434

Plaintiffs: Defendants:

J.A. Buda Robert S. Trippet
1L..L. Ferguson :

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhatta a - al. v. Home-Stake Production
Company, et al., 74-C-151

Plaintiffs: . Defendants:
Chase Manhattan Bank, N.A. and Robert S. Trippet

Verna Sabelle, Executors . Estate of Norman C. Cross, Jr.
computech Arbitrage Partnership E.M. Kunkel

B.A. Parkhurst
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IN THE UNITED STATES DISTRICT COURT .

FOR THE NORTHERN DISTRICT OF OKLAHOMA tB 26 1990 A

Jack C. Silver Clerk
U. S. DISTRICT COURT

)
In Re: ) M.D.L. 153
o )
HOME-STAKE PRODUCTION COMPE&? ) 73-C=-175 74-C=-151
SECURITIES LITIGATION o } 74=-C-179 74-C-181
) 74~-C=231 74-C-232 .
) 74-C-434 74—C—344’£
73-C-409,
Consolidated

AL JUDGMENT

DISMISSING CLAEﬂﬁ IN INDIVIDUAL CASES

Pursuant to oral announcéments by Plaintiffs at the trial of

these consolidated actions wiﬁhﬂrawing certain claims asserted in

individual actions from conﬂﬁﬁﬁration by the jury and upon oral

motion by Plaintiffs at the he#ring on February 26, 1990, judgment

is hereby entered dismissing, without prejudice and without costs,

all claims against those defenidants named in the cases listed on

Exhibit A attached to this Fimal Judgment.

Pursuant to Rule 54(b} of the Federal Rules of Civil

Procedure, this Court expreﬂﬁiy determines that there is no Jjust

reason for delay in the entfﬁ of these final judgments and the

Clerk is expressly directed;#o enter judgment forthwith as set

forth herein.

Dated:

"’

Y

Judgment entered:

7 7 eoi/

CLERK OF THE COU

UNITED "STATES DISTRICT JUDGE
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EXHIBIT A
10
FIRAL JUDGMENT

DISMISSING CLAINS IN INDIVIDUAL CASES

Broeker et al. v. Home-Stake ﬂkgﬂgg;ion Co., et al., No. 74-C-181

Plaintiffs: : Defendants:

Bernard Broeker g Robert S. Trippet

Francis Broeker : Estate of Norman C. Cross, Jr.
Beatrice B. Warren E. M. Kunkel

Streicher et al. v. Home-Staké. Production Company, et al., No.
73-C-175 o

Plaintiffs: a Defendants:

Judson Streicher ' Robert S. Trippet

Estate of Joseph Streicher - Estate of Norman C. Cross, Jr.
Estate of Ethel Streicher _ E.M. Kunkel

Saint Agnes Hospital
Diabetes Trust Fund
J. Streicher & Com.

eachman et et al., No. 73~
C-344, and W exler g, mg 5;gﬁw Production Company, et al., No. 73-
C-409, Consolidated

Plaintiffs: . Defendants:

Leland Leachman  _ Robert S. Trippet

James Leachman
Lester Leachman
Jerrold Wexler
Robert Wexler

eachman, et _a v. Fi : al., No. 74-C-232
Plaintiffs: . Defendants:
Leland Leachman - E. M. Kunkel
James Leachman . Philip A. Chenoweth & AssocC.

Lester Leachman
Jerrold Wexler
Robert Wexler



Leachman, et al. v. Norman C.iﬁzggs, Jr,, et al,, No. 74-C-179

Plaintiffs: . Defendants:

Leland Leachman - Estate of Norman C. Cross, Jr.
James Leachman e

L.ester Leachman

Jerrold Wexler

Robert Wexler

Acker, et al. v. me-Sta riaduction Company, et al., 74-C-231
Plaintiffs: o Defendants:

W.H. Dennler ) Estate of Norman C. Cross, Jr.
Buda, et al. v. Home-Stake Ergﬂug;ion Company, et al., 75-C-434
Plaintiffs: : Defendants:

J.A. Buda Robert S. Trippet

L.L. Ferguson

R. Hart

M.F. Kent

B.M. Robertson

The Chase Manhattan Bank, H,a, et al. v. Home-Stake Production
Company, et al., 74-C-151
Plaintiffs: _ Defendants:
Chase Manhattan Bank, N.A. an& Robert S. Trippet

Verna Sabelle, Executors . Estate of Norman C. Cross, Jr.
Computech Arbltrage Partnership E.M. Kunkel

B.A. Parkhurst
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IN THE UNI STATES DISTRICT COURT | |

FOR THE NORT! DISTRICT OF OKLAHOMA - /o ™
FEB 25 1

JEFFREY LEE MUSICK and SHERR
DEE (MUSICK) MAYO,

vs. Case No. 88-C-1348-C
FRONTIER FEDERAL SAVINGS & L
ASSOCIATION, a federally chartered
savings and loan association,

R L N T

JOINT STIPULATION_ -PISMISSAL WITHOUT PREJUDICE

Pursuant to Rule (a)(1l)(ii), Federal Rules of Civil

Procedure, the parties by stipulate that the above-styled
action is ithout prejudice as to the Federal
Savings and Loan Insurance forporation, as Receiver for Frontier

Federal Savings and Loan As ¢lation, and its statutory successor,

the Federal Deposit Insurang® Corporation as Manager of the FSLIC
Resolution Fund, as receivi for Frontier Federal Savings and
Loan Association, the par ‘defendant to this cause, and that

#8ed without prejudice, each party

V27

- " WilllIam C. Chevaillier
MYSOCK & CHEVAILLIER
202]1 .8, Lewis, Suite 700

said action is hereby di

to bear its own cost.

FOR PLAINTIFFS
L. MUSICK and SHERRI D. MUSICK MAYO



._///& f/%—-—-”

- Robert W. Schuller
HECKER, CURTIS, KUDER & PARRISH
t Building
Avenue
- Missouri 64106-2370

Copeland —GBA #13261
BOGAN & HILBORNE, P.C,.

FOR  FEDERAL DEPOSIT  INSURANCE
ON, AS MANAGER OF THE  FSLIC
N FUND, AS RECEIVER FOR FRONTIER
VINGS AND LOAN ASSOCIATION
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IN THE UNITED STA ISTRKH"COURTIWHZTHEf

‘4
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FRn
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JAZIC S SVrR, CLERK

RAYMOND RED CORN, JR., e BT COURTY

unallotted Osage Indian,
Plaintiff,
vs. No. 89-C-672-C

UNITED STATES OF AMERICA,
et al.,

Defendants.

)
)
)
)
)
)
)
.: . )
<)
)

Now before the Court for its consideration is the motion of
the defendants to dismiss.
Plaintiff, an Osage Indiﬂh, brings this action against the

United States for an alleged by hch.of its fiduciary duty under the

Act of June 28, 1906. 34 Sta 539 (1906). He alleges that the
Secretary of the Interior gave after-the-fact approval in 1944 to
a 1929 void sale by the plaiﬁﬁ%tr, who was a minor at the time of

the alleged void sale and a rﬁ@tficted adult Indian at the time of

the after-the-fact approval ‘pefendants move for dismissal on
multiple grounds, the first B ing that this Court lacks subject
matter jurisdiction.

Plaintiff argues that Jii¥isdiction rests with this Court
pursuant to 25 U.S.C. §345, 28 ¥.8.C. §1331 and 5 U.S.C. §§701-706.

25 U.S.C. §345 provides federsl district courts with jurisdiction

over certain suits dealing'ﬁwph Indian allotments. ee United



States v. Mottaz, 476 U.S. 834 (1986). However, for whatever
reason, by the Act of 1906 ngress repealed §345 as to Osage
Indians. ee United States v, ]¢C , 117 F.2d4 769, 771-72 (D.C.
cir. 1940), cert. denied, .8. 575 (1941). In addition,
plaintiff in the case at bar | only money damages. §345 does
not constitute a waiver of s eign immunity when money damages
are sought against the United Qtates absent a showing that the

United States gained money from the land. Vicenti v. United

States, 470 F.2d 845 (10th Cir, 1972), cert. dism'd, 414 U.S. 1057
(1973) . Therefore, this sourﬁ_ of jurisdiction is unavailable to

plaintiff.

Further, plaintiff seeks money damages in an amount over

$10,000. 28 U.S.C. §1346(a) (2} expressly limits the jurisdiction

of district courts in such cagée to claims "not exceeding $10,000

in amount". See Colema

pd States Bureau of Indian Affairs,
715 F.2d 1156, 1162 (7th Cir. :). Accordingly, the proper forum

tes Claims Court. ee 28 U.S.C.

for this claim is the United !
§1505. Moreover, 28 U.S.C. 1 does not give district courts
jurisdiction of a suit that m@st be brought exclusively in the
Court of Claims. , 664 F.2d
229, 233 (10th Cir. 1981).

Plaintiff's contention “ gubject matter jurisdiction may
be based upon the Administraﬁ Procedure Act, 5 U.SC. §§701-706,

must also fail. The Act is an independent grant of federal



jurisdiction. 617 F.2d 537, 540

(1oth Ccir. 1980) (en bang)

Finally, defendants con‘&#hd that the plaintiff's claim is

455 U.S. 130 (1982).

barred by statute of 1imitat1ﬁﬁ. 28 U.S.C. §2401(a) provides:

Except as provided by the Contract Digiites Act of 1978, every civil action commenced
against the United States shall be bal unless the complaint is filed within six years
after the right of action first accrues. Ile action of any person under legal disability
or beyond the seas at the time the olllim accrues may be commenced within three
years after the disability ceases.

Inasmuch as the alleged bré of duty took place in 1944,

defendants argue that the acti:ﬁh is time-barred. Plaintiff points

to Manchester Band © Inc. V. United States, 363

F.Supp. 1238 (N.D.Cal. 1973), Which stated that the statute does
not begin to run until there is an explicit repudiation of the

trust relationship. This iﬁ:‘,‘fuurt finds better reasoned such

decisions as Capoe ates, 440 F.2d 1002 (Ct.Cl.
1971), which held that the rtlfl'm did not apply to Indians who were
suing on claims that the Govu%'ﬂmnt has never acknowledged on the

merits. Id4. at 1003. such 48 the case here. Plaintiff also

asserts that the fact that --.# does not have a certificate of

competency constitutes a legal disability under 28 U.S.C. §2401(a).
The Capoeman court correctly:ﬂhted that "incompetent" can be used
as a term of art in Indian 1aw to mean that an Indian is prohibited
from alienating some or all #f his real property. 440 F.2d4d at

1004-1005. No decision knowW# to this Court has held that such

constitutes a "legal disabil Ety", such as mental incompetence,




which would toll a statue o pitations. For all the reasons

recited above, the Court finds ndants' motion to be well taken.
It is the Order of the Co 'ﬁhat the motion of the defendants

to dismiss is hereby GRANTED.

IT IS SO ORDERED this day of February, 1990.

DALE COOK
ief Judge, U., 5. District Court




IN THE UNITED srAm:ﬂrﬂ"' ISTRICT COURT FOR THE= || 7" A1
Pdem a1
FEB 26 1938

JACK C.SILVER, CLE
CANPET MARKETING LTD., u.s. C?"TF”‘TCOUR?K

a Canadian corporation,
Plaintiff,

vs. No. 89-C-285-C

THOMAS L. HAMMOND,

an individual d4/b/a
THOMAS I.. HAMMOND COMPANY,

)
)
)
)
)
=)
2}
)
=)
)

pefendant.

Before the Court is the*ﬁ%ﬁion of the plaintiff for partial
summary judgment. This actian:&rises out of an alleged agreement
for plaintiff to sell propane ﬁﬂ defendant. Plaintiff brings four
causes of action, the first h#ing for breach of contract. The
present motion seeks judgment:#n to the first cause of action.

hether, viewed in the light most

favorable to the non-moving murty, a material question of fact

exists. See McKenzi v Hesp,, 854 F.2d 365, 367 (10th cir.
1988). Where a question of Hﬁﬁbtial fact exists, summary judgment

is inappropriate. Id.

Both parties have submit€ “ uffidavits which are diametrically

cpposed as to contfact formation. Plaintiff characterizes

defendant's affidavit as Jllhuonsistent" and in part ‘“pure

fabrication". However, this muurt is simply unable to make such

a determination from the redﬁfd before it. "Trial by affidavit"




cannot be used to resolve bon'nf:.-;fide issues of fact. Martinegz v.
Chavez, 574 F.2d 1043, 1045 n.1 (10th cir. 1978).
It is the Order of the (.‘oms“t that the motion of the plaintiff

for partial summary judgment i.'ﬂ;f"::ilereby DENIED.

IT IS SO ORDERED this day of February, 1990.

~H.DALE COOK
. Chief Judge, U. S. District Court




IN THE UNITED STATES DISTRICT COURT FOR HE || 1)
NORTHERN D,

~v e IRV Py
\III'.‘I Y .IC:II‘-RDCL.L'\K
S DGy Cnlnd

FERNAND PAYETTE,
Plaintiff,
No. 89-C-508-C

vVS.

THE TULSA CLUB and
KEVIN O'DONNELL,

Defendants.

Before the Court is the aewed motion of the defendants to

dismiss plaintiff's first ca of action.
Plaintiff initially a @d four causes of action: (1)
discharge in violation of 0.S. §1601(1); (2) discharge in
vioclation of 29 U.S.C. §215( 3); (3) breach of contract; (4)
violation of Fair Labor Sta 8 Act.
Defendants moved to dim ‘the first three causes of action.
On August 14, 1989, the Co ‘entered an Order sustaining the

motion as to the third cause action. As to the first two, the

Court held that the public p 'y exception to the employment-at-
will rule announced in -Mart Corp., 770 P.2d 24 (Okla.
1989) was unavailable when d dy was already extant. However,

under the mandate of Rule .F.R.CV.P., the Court viewed the

first two causes of action . alleging violations of the cited

_,ﬂ/ﬁ



statutes themselves. The G gave defendants leave to renew

their motion, which defendant ve done regarding the first cause
of action.

Before addressing the m 5£§ of the motion, the Court must
raise another issue. Subsequ t to this Court's August 14, 1989
order the Supreme Court of Okl :ma rendered its decision in Todd

v. Frank's Tong Service, Inc., 784 P.2d 47 (Okla. 1989). The Court

asked the parties to file briefs as to the implications, if any,
of the decision and the parties complied. In Todd, a truck driver

alleged a wrongful discharge " for termination in violation of

public policy. Previously, . had filed a complaint with the
Secretary of Labor alleging £ his discharge violated 49 U.S.C.
App. §2305, a provision of t urface Transportation Assistance
Act (STARA). This sectio rovides for reinstatement and

compensatory damages. Howew -as best this Court can determine,

the plaintiff's First Amended Petition in Todd did not set forth

§2305 as the expression of public policy violated, but rather 47

0.S. §§12-201 et seq., which gtate statutes regarding lighting

equipment and brakes on mot ehicles. 784 P.2d at 50. These

statutes do not provide a rem ‘{f one is discharged for refusing

to operate a motor vehicle w ﬁafective equipment.
The issue, as framed -he court, was whether the STAA
preempted the Burk claim. 7 .2d at 48. Utilizing traditional

preemption analysis, the cougf ruled that it did not.



It appears that the defﬁﬂ_ﬂnnt in Todd failed to raise the

issue, not of federal preemption, but of the previous existence of

a remedy for violation of tha“ﬁiﬂarted public policy. See, e.d.,

Allen v. Safeway Stores, Inﬂ,, ‘699 P.2d 277, 284 (Wyo. 1985).

Resolving that issue under thu facts in Todd would have required

a determination of whether 49 ' BC App. §2305 would always be an

available and proper remedy ¥or one allegedly discharged for

refusing to operate a motor véhicle equipped in violation of 47

éourt in Todd did not make such a

0.5. §§12-201, et seq. The &

determination and therefore left the question open. After careful
consideration, the Court has cﬁﬁﬁluded that it will not disturb its
previous ruling that the publi’:@"' policy exception is unavailable to
plaintiff in the case at bar.:;

Now the Court turns to the pending motion. The plaintiff's
first cause of action, as rea&'f :by the Court, alleges a violation
of 25 0.S. §1601(1). That segtion provides:

It is a discriminatory practice for a pamm, or for two or more persons to conspire,

(1) to retaliate or discriminate agM

discriminatory practice, or because
assisted, or participated in an investigat

a person because he has opposed a
made a charge, filed a complaint, testified,
, proceeding, or hearing under this act;

Plaintiff alleges that on Mar&ﬁ 20, 1989 he made a charge against
the Tulsa Club which stated th.wt the Tulsa Club was demanding that
plaintiff work in excess of 200 hours a month when such was
detrimental to plaintiff's haalth. Plaintiff alleges that his
discharge on April 26, 1989'5}&5 in retaliation for making the

charge. Assuming the truth he allegations, as the Court must




'bn, the question is whether the
Oklahoma Fair Employment Prac 'ﬁs Act provides a remedy. 25 O.S.
§1502 requires the filing of somplaint with the Oklahoma Human
Rights Commission. The Comm: on may seek temporary injunctive
relief under 25 0.S. §1502.1 &#d may seek to mediate the dispute.

25 0.8. §1503(a). The Comm. on may issue a cease and desist

order and award affirmative r af. 25 0.S. §1505(b) and (¢). The

Commission is also authorized o petition in state district court

for enforcement of Commission &rders. 25 0.S. §§1505(e) and 1506.

Plaintiff has cited no autho 'y ho1ding that the Act provides a

private cause of action whigh may be undertaken outside the
Commission.

The parties dispute whethier plaintiff has in fact filed a
complaint with the Commissi Plaintiff has attached certain
documents to his pleadings wh ‘he asserts constitute a complaint.
Defendant characterizes the ents as "an intake questionnaire

and an affidavit". (Defendant!s September 21, 1989 Reply Brief at

4 n.1). This issue need not-be resolved, because plaintiff has

made no showing that he has usted his administrative remedies.

Such exhaustion would neces: {ly be required before a private
action could be brought, evem if one were available. Cf. Brogan
v. Wiggins School Dist ' F.2d 409, 411 (10th Cir. 1978).

The Court has concluded that défendants' motion is well taken.



It is the Order of the Coutt that the motion of the defendants

to dismiss plaintiff's first ﬁ@use of action is hereby granted.

Plaintiff's second and fourth &auses of action remain pending.

IT IS SO ORDERED this __s.Jgolday of rebruary, 1990.

“HD
Chief Judge, U. S. District Court
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MSTRICT COURT FOR THE
CT OF OKLAHOMA
: T

e

RANDALL WADE HAMLIN, a minor by -
and through his parents, ROLAND
and EDITH HAMLIN,

Fes 26 1980 Y
sck C. Silver, Clerk

3 DISTRICT COURT
Plaintiff,
v. 90-C-29-B ./

COPAN PUBLIC SCHOOLS, et al,

Y S e N N e N N S et N

Defendants.

ORDER DISMISSING WITH PREJUDICE PER THE

PREJUDICE

Upon consideration of the Dis with Prejudice filed by the Plaintiff, the Court

finds that the foregoing case should be

SO ORDERED THISI_‘f;é day 1

missed with prejudice, having been settled.

febicuory . 1990.
4

N

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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 DISTRICT COURT FOR THE: ¢ - i~ i
OF OKLAHOMA .
FEB 25 1830

JACK C.SILdEn, CLERK
U.S. DISTRICT CLURT

IN THE UNITED STAT}
NORTHERN DI

THE NATIONAL ASSOCIATION FOR
THE ADVANCEMENT OF COLORED =
PEOPLE, INC. (NAACP), through =
its Tulsa, Oklahoma Branch, -
et al.,

Plaintiffs,
vs. No. 87-C-542-C

CHARLES E. CHRISTOPHER,
et al.,

Intervening Plaintiffs,
vS.

CITY OF TULSA, OKLAHOMA,
et al.,

Defendants.

)
)
)
)
2
=)
)
)
)
)
)
)
)
=)
<)
)
)
=)
)
)

This matter came on fotahaaring on July 25, July 26, and

August 29, 1989 on the agplications of plaintiffs and of

intervening plaintiffs for atﬁﬁknay fees. The Court now enters its
order in regard thereto. s

Plaintiffs brought thiufﬁ%tion on July 1, 1987 alleging that
the at-large system for a@ﬁﬁﬁing members of the Tulsa City
Commission violated the Votiﬁ# ights Act of 1965, 42 U.S.C. §1973

et seq. On February 14, 1988, the voters of the City of Tulsa

passed a charter change amendﬂﬂ%t‘which altered the city government

in essentially the manner sought by plaintiffs' Complaint.



Plaintiffs and interven geek fees pursuant to 42 U.S.C.

§19731(3) which states:
the voting guarantees of the fourteenth or

, may allow the prevailing party, other
fee as par of the costs.

In any action or proceeding to eni
fifteenth amendment, the court, in ks
than the United States, a reasonable
If the plaintiff has succ on any significant issue in
litigation which achieved 80 t the benefit the parties sought
in bringing suit the plainti. hﬁa crossed the threshold to a fee
award of some kind. ,
D., 109 S.Ct. 1486, 1493 (19 g
Plaintiffs seek attorney fees of $199,862.00 and expenses of
$40,532.99 for a total of’ §240,394.99. Intervenors seek
$57,003.77.

Prevailing Party
The defendants fhhat plaintiffs (as opposed to

party, despite the fact that the

matter did not come to trial.  The Tenth Circuit has held that

sole reason for the defendants’ action,; it is
gnificant catalyst or a substantial factor in

the plaintifi's suit need not have bea
enough that plaintiff's actions were
causing defendants to act.

Luethje v. Peavine School Dist., 872 F.2d 352,
354 (10th Cir. 1989).

Defendants contend tha! e intervenors are not prevailing
parties and therefore are na titled to any attorney fee award.
They argue that the interven " eomplaint in intervention, filed
8 days after the NAACP init_ the action, could not have been
the catalyst for changing t "_rter because it was duplicative

of the NAACP's Complaint.



The intervenors respond t their "plans in support" for the

filing of the lawsuit, their . gathering and their negotiations
"contributed substantially™® ‘the successful conclusion of the
case. One court has stated t *intervenors may be considered as
prevailing parties entitled té:an award of attorneys' fees. But
we do not believe Congress int id that such an award be as nearly

automatic as it is for a paprty prevailing in its own right."

Donnell v. Unite , 682 ¥.2d4 240, 246 (D.C.Cir. 1982), cert.

denied, 459 U.S. 1204 (1983). i@ Court has previously determined,

from the evidence presented, ft the intervenors are entitled to

a reasonable attorney fee undé¥ these facts.

The Court's general task is well established:

r of hours reasonably expended on the
is computed. The two figures are then
of the value of a lawyer’s services (also
I 'may adjust the lodestar figure upward or
cumstances.

First, the Court must ascertain the
litigation. Next a reasonable hourly
multiplied together to yield an initial
known as the "lodestar’). Lastly, the
downward as may be appropriate in

Central Delaware Branch, NAACP v. City of Dover,
123 F.A.D. 85, 88 (D.Del. 1988). (citations
omitted).

The task has been made difficudlt by the original plaintiffs' time
records, which are a disgra Handwritten, disorganized, and
unedited, they demonstrate 1 @ effort to submit a reasonable
figure. Of necessity, the jart has relied heavily upon the
organizational format devised" defendants. They have set forth

four phases of the litigationt

(1) Pre-filing Time: Time expended:hiliore the lawsuit and Complaint in intervention
were filed. (May 1987 - July 18, 1 '
the time the lawsuit was filed and the

(2) Intervention Time: Time ex| We
bt the case. (July 18, 1987 to January 13,

time the Intervenors were allowed tﬂ__
1988).



(3) Discovery Time: Time expended
1989. '

n January 13, 1988, and February 14,

(4) Fee Time: Time expended after
reasonableness of the submitted fee

14, 1989, regarding entitlement to and

(Defendants’ October 30, 1989 Brief at 7-8).

Plaintiffs' Request
Dennis Hayes
Hayes seeks 70 hours fof'tha Intervention periocd. However,

time spent opposing intervenﬁion is not compensable. United

Nuclear Corp. V. Cannon, 564 F. upp. 581, 585 (D.R.I. 1983). It

is undisputed that the princi-"i focus of plaintiffs during this

time was opposing interventiohj_'other recorded hours, which might
not deal with intervention¢-:§:e vaguely recorded simply as

"research" or "long distance" fis inadequate documentation also

makes compensation inappropriate. The Court has concluded that no

compensation to Hayes will b. ade for the Intervention period.

Hayes seeks approximatelf 9 hours for the discovery period.

Defendants have pointed out nuiigrous instances of "double-billing"

by Hayes, in which the same entfy, e.d., "Research--8 hrs." is made
twice in one day, for a total:®of 16 hours. Due to the vagueness

of the entry, it is impossiBle to tell if this indicates two

separate research sessions. ‘However, since on February 9, 1988,

Hayes records 28 billable “Hours, it seems 1likely that the
B has not specifically responded to
sint, and the Court has reduced all
a8 deleted altogether such vague

dants have also objected to much of



Hayes'! travel time, arguing t@;t such is not compensable if no
billable work is done and lﬁﬁat, in any case, it should be

gs Major v. Treen, 700 F.Supp. 1422,
has subtracted 149 hours for double

compensated at a lower rate.

1432 (E.D.La. 1988). The Cou
billing and 94 hours on oth@@fgrounds, leaving a total of 176
compensable hours for the perL . Hayes further seeks 64 hours for
the Fee Request period. An aﬂfﬁd of fees may include compensation
work performed in preparing ﬁﬁd presenting the fee application.

Mares v. Credit Bureau, 801 F.2d 1197, 1205 (10th Cir. 1986).

However, plaintiffs stated in one pleading that they desired a

that plaintiffs would stand on &

neir briefs. Defendants should not
be required to pay for unnec hry preparation. Further, much of
the time recorded involves rﬁ# iing plaintiffs' fee request after
defendants pointed out errors therein. The Court will not award

fees for work that should hﬁ-h:been done properly in the first

instance. Hayes will be awa¥ded 30 hours for the Fee Request
period. _

The defendants have stipufited to Hayes' request for an hourly
rate of $150.00. Thus the 2G$fhaurs awarded results in a total of
$30,900.00. ;

Hubert Bryant

Bryant seeks fees of 10 fidburs for the Pre-Filing period. He

seeks compensation for such ta as picking up summons and a cover

sheet at the courthouse. Tim#é #pent by attorneys on non-legal work

is not properly compensable a€. £torney rates. Laffey v. Northwest



Airlines, Inc., 572 F.Supp. 354, 366 (D.D.C. 1983), aff'd in part,
rev. in part on other grounda;ﬁ?lﬁ F.2d 4 (D.C.Cir. 1984), cert.

'ngyant also seeks compensation for

denied, 472 U.S. 1021 (1985).

attending meetings of the loa IfNAACP branch. This "political"
time will not be compensated. ﬁh@-cQurt awards Bryant 4 hours for
the Pre-Filing period. Bryaﬁtﬁ%@aks compensation for 82 hours for
the Intervention period. Agaiﬁ;fmuch time is directly related to
opposing intervention and to &Eﬁ#ﬂding NAACP meetings. The Court
has deleted 45 hours, 1eaving:£"total of 37 hours. Bryant seeks
271 nours for the Discovery pd#icd. A great deal of this time was
recorded when Bryant attendedia;deposition along with Hayes. It
is represented that during'Jﬁbst depositions, defendants were

represented by one attorney;?; The Court will not award this

unnecessary "double-teaming".ﬁﬁﬁryant's hours in this area will be

reduced to 102. Bryant seeks{,'"hours for the Fee Request period.
Bryant made no presentation &@.the hearing itself, and has not
demonstrated that his work waaéﬁnything other than duplicative of
Hayes'. These 40 hours are d }¢tad, leaving a total of 143. As

for hourly rate, in that Bryaﬁ fwas not plaintiffs' lead counsel,

the court finds his request of $150.00/hr. to be excessive.

Defendants have stipulated td @ rate of $115.00/hr. and this will

be awarded. Bryant's total amﬁﬁnt is therefore $16,445.00.
Grover Hankins e

Hankins seeks compensatic

for a total of 39 hours. The Court

finds that compensation is sqﬁ t for travel time, and that other

entries are vague or reflect e¥¢essive time for the task recorded.



The Court finds 15 hours td be reasonable. Defendants have
stipulated to an hourly rate of $150.00, resulting in a total of

$2,250.00.

Everald Thompsen

Thompson seeks compensat n'for a total of 42 hours. The 10

hours sought for drafting the:€omplaint is excessive. It is well

known that one impetus for is lawsuit was a similar action
against the City of Springfiﬁlﬂ, Illinois All documents in the

Springfield case, including thi _omplaint, were in the hands of the

plaintiffs. With this "Spring iéld model" as a guide, the amount
of time necessary for drafting and strategy could not possibly have
been as dgreat as 1if plafﬁ iffs were breaking new ground.
Compensation is also sought for travel time and for many hours of
"historical" research. The c@ﬁwt reduces the hours awarded to 23.
An hourly rate of $95.00 resﬁf?a in a total of $2,185.00.

Edward A. Hailes, Jr, :

Hailes seeks compensatioﬁffor a total of 39 hours. The Court

finds the amount excessive fdﬁjthe tasks performed. A reduction

to 12 hours at a rate of

.00/hr. results in a total of

$1,020.00.

Brian J. Carter

Carter seeks compensati n' for a total of 95.5 hours. Many of

his entries are excessive or } vaguely termed "research". His
request is hereby reduced toj hours at a rate of $75.00/hr. for

a total of $3,000.00.



Expenses

Plaintiffs seek an awa for expenses in the amount of

$40,532.99. Of this, $19,58 0 constitutes travel expenses for

lawyers between Baltimore and :Pulsa. In Ramos v. Lamm, 713 F.2d

546 (10th Cir. 1983), the courk stated:

.' o] from outside the area in most cases, we
wel between their offices and the city in which
bufsed Departure from this rule should be

[Blecause there is no need to employ
do not think travel expenses for such
the litigation is conducted should be rd

made in unusual cases only. T

_ Id. at 559.
The amount of total expenses ided will therefore be $20,949.72.
Plaintiffs also request a enhancement of fees based upon the
case's contingency nature. Thfﬁ request is denied. See Ramos, 713
F.2d4 at 558. :.

Intervenors' Request

Because of the number offf:ﬁorneys involved on behalf of the
intervenors, and the fact that much of the requested compensation

is for the same task performﬁ&?ﬁy many attorneys, the Court has

determined to address the total amount of hours, rather than an
attorney-by-attorney breakdowﬁ;_ The Court finds $110/hr. to be a

reasonable rate, given the ”?Bct that virtually all of the

intervenors' attorneys' time , recorded out of court.

In Pre-filing time, intervenors' hours break down as follows:

' Hours
Conferences and Mae ge 110
Drafting Complaint - : 32
Legal Research e 24

The Court finds the amount of conference and meeting time to be

excessive. 24 hours of this time was spent in a study group




established by City Commissioﬁf  Gary Watts and its subcommittees.

Testimony indicates that Comm loner Watts believed those involved
to be donating their time. The fact that Intervenor attorneys were
keeping time records of this activity does not render it
compensable. Another 46.5 ho "of the conference time were spent
in meetings of a group of 14 aftorneys discussing the bringing of
the lawsuit. The number of.iﬁ#brnays involved was too large, as

were the number of conferences. Many of the other

conference/meeting hours are insufficiently documented. The Court

has determined to reduce the number of claimed hours by half to 55.

32 hours devoted to drafting a complaint in this case is

excessive. Considering the existence of the Springfield model, 10

hours is more than endugh.

Although the amount of gal research is high, considering
the existence of the Spring ld case and the Supreme Court's
decision in Thornbu , 478 U.S. 30 (1986), the Court
does not find it excessive. ‘Therefore, this figure will remain
unchanged. .

During Intervention time the intervenors seek hours as

follows:
L Hours
Conferences . 135
Legal Research B 16
Court Time = 19

For the same reasons recited ve, the conference hours are hereby

reduced to 70 hours. Legal ' earch time will not be reduced.

Because 11.5 of the 19.35 “ri'hours represent six attorneys



attending a status conference, the total amount will be reduced to
11 hours. |

For Discovery time, int&t?enors seek compensation for 23
hours. Pursuant to Judge Bruﬁi‘s Order of January 13, 1988, the
NAACP was lead counsel in the litigation, and the intervenors did
not participate in the discovﬁry process. However, intervenors
were entitled to keep abreast of developments and to confer. The
Court does not find 23 hours over a 13 month period to be
unreasonable. No reduction isfimposed.

For Fee time, intervenoré seek compensation for 130 hours.
Defendants concede that inter&éhors are entitled to compensation
for time spent establishing-11ntervenors' entitlement to fees.
Defendants do protest the nﬁhbar of hours claimed. Further,
defendants object to intervenors' request for expert witness fees
of $437.50. Absent statutory{#uthorization or express agreement,
a party's expert witness feﬁs are recoverable only up to the
$30.00-per-day statutory 1imit applicable to any witness.

‘Monsanto Co., 849 F.2d 1286, 1292

(10th cir. 1988). It appears ﬁhat the witness in question was used

Chapparal Resources, Inc. V

for four days: therefore, $1ab;00 will be awarded.

As for the number of ho@%ﬁ, intervenors assert that the City
refused to discuss a zﬂasoﬁﬁble amount and misrepresented the
figure which would be submitﬁid to the Court (September 12, 1989

supplemental brief at 7). @se statements are not borne out by

the record. At least some ofﬁ#ha time spent was surely caused by

10



unnecessary quarreling. The Couirt reduces the amount sought to 100

hours.
It is the Order of the Court that plaintiffs are hereby

awarded attorney fees in the ﬁ;;unt of $55,800.00 plus expenses in

the amount of $20,949.72 for _total award of $76,749.72 and the

intervenors are awarded attorn@y fees in the amount of $38,152.50

plus expenses in the amount- of $615.16 for a total award of

$38,767.66.

IT IS SO ORDERED this day of February, 1990.

« H. COOK
- Chief Judge, U. S. District Court
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IN THE UNITED $TATES DISTRICT COURT FILED

FOR THE NORTHERN DISTRICT OF OKLAHOMA

FEB 25 1990

Jack C. Silver, Clerk
U. S. DISTRICT COURT

FEDERAL DEPOSIT INSURANCE ¢
as Receiver for FIRST NATIO
TRUST COMPANY, CUSHING, OKL2

Case No. 90-C0039 B

Oklahoma corporation; REX RUDY,

REX R. RUDY, an individual:; REX RUDY,

OF THE TREASURY, INTERNAL REVENU
DIVISION; STATE OF OKLAHOMA,
TAX COMMISSION,

COMES NOW the Plaintiff, the Federal Deposit Insurance
Corporation, as Receiver for_first National Bank & Trust Company,
Cushing, Oklahoma ("FDIC"), hﬁ and through its attorneys of record,

Edwards, Sonders & Propester,’ and dismisses its cause of action

asserted in its Complaint filed January 22, 1990, in the United

States District Court for the Northern District of Oklahoma, Case
No. 90-C0039-B, insofar and omly insofar as said Complaint alleges
a claim or cause of action inst the Federal National Mortgage

Associaticon ("FNMA"). The ssal of the allegations presented

901355rm/DPF



against FNMA shall in no way ﬁﬁ interpreted to effect the remaining
allegations and causes of action presented in FDIC's January 22,
1990 Complaint against any other Defendant.

Reﬂﬂﬁctfully submitted,

d P. Fischbach

@ Firm:

fa] Sonders & Propester
Suite 2900, First Oklahoma Tower
210 West Park Avenue

Oklsghoma City, OK 73102-5605
Telephone: (405) 239-2121

ATTORNEYS FOR FEDERAL DEPOSIT INSURANCE
CORBORATION, AS RECEIVER FOR FIRST
NATIONAL BANK & TRUST COMPANY, CUSHING,
OKLAHOMA

1L,

This is to certify that on this zighdgay of February,
1990, true and correct coplé# of the above and foregoing document
were mailed, postage prepaid, to:

P.O. Box 190
Sapulpa, Oklahoma 74067

ATTORNEY FOR DEFENDANT, REX RUDY
d/b/a ASBESTOS DISPOSAL SERVICE

Phil Pinmell

Assistant United States Attorney
3600 United States Courthouse
Tulsa, OKlahoma 74103

ATTORNE%Q#QR DEFENDANT, UNITED STATES
OF AMERIGA

$01355rm/DPF



Carl Bagw@ll

1000 Robimson Renaissance Bldg.
119 Nortl Robinson

Oklahoma €ity, Oklahoma 73102

ATTORNEY FOR DEFENDANT, AMERICAN
FLORAL SBHVICES, INC.

Lisa Haws

Assistant Qeneral Counsel

@ln Boulevard

Oklahoma €ity, Oklahoma 73194-0111

ATTORNEY”ﬁﬁR DEFENDANT, STATE OF OKLAHOMA
ex rel OKLAHOMA TAX COMMISSION

‘Donald P. Fischbach

901355rm/DPF
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TES DISTRICT COURT o
ISTRTCT OF OKLAHOMA 75 9n

I a2 f.I‘I}

IN THE UNITED .
FOR THE NORTHER

LARRY MOOREHOUSE, {Lbﬂﬁ;LSLfﬁéggﬁﬁ
Plaintiff,

vs. No. 88-C-1529-E

GRAND RIVER DAM AUTHORITY, a
government agency of the State
of Oklahoma, et al.

[ e R R A A W N N

Defendants.

STIPULATION OF DI AL WITHOUT PREJUDICE

LARRY MOOREHOUSE, pursuant Lo Rule
eby wmoved to dismiss this action
againat the defendants, cﬁ BLES McLOUGHLIN and THE STATE OF
OKLAHOMA. Neither party hasf led an answer in this matter, nor

has a Motion for Summary Judfiwent been filed. Counsel for these

defendants has been contacted’ and he has no objection Lo this

dismissal.

WHEREFORE, PREMISES CONSBIDERED, the plaintiff moves that

this matter be dismissed withawut prejudice against the defendants

CHARLES McLOUGHLIN and THE 8 TE.OF OKLAHOMA pursuant to Rule 41

of the Fed.R.Civ.P.

. s
[V lade D, Sotiper

MARK D. LYONS, QBA #5590
LYONS & CLARK

Two Main Plaza

616 South Main, Suite 201
Tulsa, Oklahoma 74119
{918) 599-8844




' OF MATLING

I, Mark D. Lyons, do her
correct copy of the above and
WITHOUT PREJUDICE to: Micht
3800 First National Tower, Tu
Main Street, Suite 550, Okls
Fallis, Jr., 124 E. 4th Stre:
with proper postage thereon
February, 1990.

certify that T mailed a true and
regoing STTPULATION OF DISMISSAL
J. Gibbens, Jones Givens, et al.
y OK 74103, Guy L. Hurst, 420 W.
ma City, OK 73102, and Mr. S.M.

Suite 400, Tulsa, QK 74103,
1ly prepaid on this afjfgday of

7)24’5&' b /5‘)[[.;1,1

Mark D. Lyons




WED STATES DISTRICT COURT
PHERN DISTRICT OF OKLAHOMA

JOSE E. VALDEZ and THE wﬂAVELERS
INSURANCE COMPANY, :

89-C-170-C

-ve-

THE AJAX MANUFACTURING COMPANY,
a Foreign Corporation,

F1LEZD

— e St e M S Tm’ mmat T ot o st

Defendant. FEB 23 1990
- leck C. Silve
ORDER AND ENTRY OF JUDGMENT ,{ DISTRICT Cgﬁﬁi

on the 16th ﬁ&y of February, 1990, there came on

for hearing before thelﬁhdersigned Judge, the Motion of

Plaintiff, JOSE E. VALmLh, to enforce settlement agreement.

Plaintiff JOSE E. VALDEZ appeared personally and

by his attorneys, Edwin W. Ash and David P. Reid, Plaintiff

TRAVELERS INSURANCE COM?RNY appeared through its

representative KAREN MAMNING and its attorney MARK T. KOSS.

Defendant appeared throtigh its attorney WILLIAM F. SMITH.

Having heard: the testimony of witnesses sworn and

examined in open Court,fﬁhe parties were instructed to confer
with Magistrate John Le¢ Wagner as to whether the $125,000.00
settlement offer of D ndant was at anytime withdrawn by

tlement Conference on December 13,

Defendant during the Sﬁ
1989. Being advised ﬁ the Magistrate stated the offer was
not withdrawn on that 2, and was still open at the close
of the Settlement Conference, the Court finds the $125,000.00
offer was still availaﬁie and accepted by Plaintiffs on

December 21, 1989.



IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that

day of %Lp 6 , 1990,

. judgment is entered in behalf of Plaintiffs JOSE E. VALDEZ

”~

as of this date of the .

and TRAVELERS INSURANCE”@GMPANY and against Defendant, AJAX
MANUFACTURING COMPANY, @E?oreign Corporation, in the sum of
ONE HUNDRED TWENTY-FIVE:§HOUSAND AND NO/100 ($125,000.00)
DOLLARS plus interest at}the rate of 7.79% per annum from

this date, until the juﬂﬁment is paid plus costs.

"~ H. DALE TOOK —

- UNITED STATES DISTRICT JUDGE

APPROVED AS TO FORM:

Cmy
EDWIN W. ASH B
ATTORNEY FOR PLAINTIFF VALDEZ

,ﬁﬁ;?244£::;ﬂ;é§;:‘_mmﬁr
MARK T. KOSS =
ATTORNEY FOR PLAINTIFF TRA\

ITH
ATTORNEY FOR DEFENDANT
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IN THE UNITED STATES DIBTRICT COURQ P T
FOR THE NORTHES * DIBTRICT oOp ORLAHOHA

F3 22 108

BROKEN ARROW FEDERAL SAVINGS) - -
AND LOAN ASSOCIATION

Fiad 1
CoLER

g . 3;‘; {_l - '{J ; l,!jU[\r
Plaintife,) T

) -
vs. )  No. 89-c-264 B ’
)
CIGNA INSURANCE COMPANY, ) L///
)
)
)
)

a foreign insurance
corporation,

Defendant.

Come now the Plaintiff, Brnken Arrow Federal Savings and Loan
ASSOClatlon, and the Defendant cIGNA Insurance Company, by their
respective counsel, and pursuaﬁt to Rule 41 (a)(l)(ll), hereby

stipulate that the above—entitled Cause be dismisseqd with

Prejudice. :'_ ’q///Z;;;;3
7 :t" ." i 54f¢

£ 8 - '
Blitte 660 k Centre
528 g, Maln
Tulsa, OK 74112

ijumnr FOR PLAINTIFF

FELDMAN, HALL, FRANDEN,
WOODARD & FARRIS

<

Eﬁi?bny Suttoh, OB #8781
Park Cenrtre - Suite 1400
L SOU?E);;ln

Ba, OK 74103-4409

(918) 583-7129

ANNWMHrrs FOR DEFENDANT



IN THE URITED I8 DISTRICT COURT

FOR THE NORTHERN YRICT OF OKLAHOMA

DARREL REEDER,

Plaintiff,
vs. . Case No. 88-C-1649-C
CITY OF NOWATA, et al.,

Defendants.

STIPULATION OF DI ISAL WITH PREJUDICE

All parties to this actiofi hereby stipulate that any and all
causes of action and claims aqﬁ nst Jim Hay and the City of Nowata

are hereby dismissed with prejufice.

Voo i e
rel Reeder, Plaintiff

(ij. {{:)C241(;bé;49\~»

Danielscon

DN/ —

B. Ambler,

-

e g,
e .«\"r"/l o /‘f
ha A Y
F‘

“Lieber
ney for Defendants,
of Nowata and Jim Hay

X.4.16/Reed/Stip/Dis
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

L

FeBzowp o

TOWN & COUNTRY BANK

Plaintiff(s),

vs. No. 88-C~-1583-E r/

F. LEON BRIMER

el Nl gl gl Semgt St Y T St Sl S Vet

Defendant (s) .

ADMINISTRATIVE CLOSING ORDER

Thez&?ékméd/L'having filéq;its petition in bankruptcy and these
proceedings being stayed therebﬁ} it is hereby ordered that the Clerk
administratively terminate thia;%ction in his records, without preju-
dice to the rights of the parﬁf#s to reopen the proceedings for good
cause shown for the entry of anyiﬂtipulation or order, or for any other

purpose required to obtain a fingl determination of the litigation.

IF, within S days of a final adjudication of the bankruptcy
proceedings, the parties have nah reopened for the purpose of obtaining
a final determination herein, ﬁhis action shall be deemed dismissed

with prejudice.

IT IS SO ORDERED this 2& .

day of f/%géézézzz,, , 195 .
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DISTRICT COURT FOR THE - = i~
CT OF OKLAHOMA e
FEB 20 1950

IN THE UNITED STA
NORTHERN D

JOHN ROUGH, CER CLERI
. tJ‘u '\‘/\

JACK
U, o7 COORT

N
hot,

o
L b

”

i

Plaintiff,
vSs. No. 89-C-766-C
ROBERT KIMMEL,

Defendant.

Hriods OF
ITH PREJUDICE

COMES NOW the Plainti John Rough, and hereby dismisses

Defendant, Richard Kimmel, th prejudice, each party to bear

his own cost in the above rgferenced action.

“ Respectful1y submitted,
- John Rough, Plaintiff

o e L
' BYJ_%@H—/ (2 xedic gé& _
" DANIEL B.” GOSSETT, OBA 013687
Attorney for Plaintiff

STIPE, GOSSETT, STIPE, HARPER,
- "ESTES, MCCUNE & PARKS

PO Box 701110
Tulsa, Oklahgha 74170

(918) 7@51’08 17

BY

RTYCHARD D. WAGNER,#OBA 9269

0O Box 1560
Tulsa, Oklahoma 74101-1560
{918) 584-6457




IN THE UNITED STﬁ%ES DISTRICT COURT
FOR THE NORTHERN: WIETRICT OF OKLAHOMA

RANDALL WADE HAMLIN, A MINOR Bx
AND THROUGH HIS PARENTS ROLAN&
AND EDITH HAMLIN,

Plaintiffs,

CASE NO. 90~C-0029-B V/////

V3.

COPAN PUBLIC SCHOOLS, COPAN
PUBLIC SCHCOL BOARD OF EDU-
CATION, RICK BROWER, PRESI-

DENT OF COPAN PUBLIC SCHOOLS, FIL E D
TERRY BRYAN, VICE PRESIDENT

)
)
)
)
)
)
)
)
)
)
)
;

OF COPAN PUBLIC SCHOOLS, JOE ) FEBilG1990 ﬁ}ﬁ
A. JETER, CLERK OF COPAN PUB- )
LIC SCHOOLS, JACK MCGLATHERY, )
MEMBER OF THE COPAN PUBLIC )
SCHOOLS BOARD OF EDUCATION, )
STEVE DEAN, MEMBER OF THE )
COPAN PUBLIC SCHOOLS BOARD )
OF EDUCATION, HAROLD ROWLAND, )
PRINCIPAL OF COPAN HIGH SCHOOL - )
AND VAL COLEMAN, ASSISTANT' )
PRINCIPAL OF COPAN HIGH )
SCHOOL, )
)
)
)

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Defendants.

DISMISSAL;m_TH PREJUDICE

Come now the Plaintiff ahﬁve named, and its their Attorney

of Record, Michael A. Abel, an hereby dismisses the above-styled

action with prejudice as said’ ﬁfendants above named.

Dated this day of Fﬁﬁruary, 1690.

* A e wodo Wowdin
Michael A. Abel ik
Attorney for Plaintiffs _— g
109 North Oak, P.O. Box 756 2’3%555;1254;2/1512?7

Nowata, Oklahoma TUOUB
(918) 273-0084 Bar #10614

\hJ)¥ubu\ L T
W~*> . [)§<r3~j3 :

Cl rl\og:“.\.
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IN THE UNITED
FOR THE NORTHE

BIZJET INTERNATIONAL SALES &
SUPPORT, INC., an Oklahoma :
corporation,

Plaintiff,

vs. Case No. 89-C-885-C
MULTISTATE SERVICES, INC., an
Oregon corporation; KEITH SMI!
a/k/a H. KEITH SMITH; REYNA -
FINANCIAL CORPORATION, an Ohi
corporation; JET AVIATION '
ASSOCIATES, LTD.; THE FARMERS
MERCHANTS NATIONAL BANK, a
national banking corporationj
and SOQUTHCOAST BANK CORP., a
Florida corporation, '

Defendants.

ORDER
Now, on this ¢Z iday:

its consideration the Stipul

ISMISSAL -

ebruary, 1990, the Court has for
on for Dismissals jointly filed in

the above styled and number use by plaintiff and defendants

Reyna Financial Corporation,'ﬁ; fhcoast Bank Corp., and Farmers &

Merchants National Bank. Bdsed upon the representations and

requests of the parties set h in the foregoing stipulations,

it is

QRDERED that pléintif Complaint and claims for relief
against defendants Reyna, S oast and Farmers be and the same
is hereby dismissed. -

IT IS FURTHER ORDERED . each party shall bear its own

costs and attorneys' fees.




APPROVED: E
Terry M. omas, Esqg.
R. Jay Chahdler, Esq.
Wesley G. Casey, Esq.

NCRMAN & WOHLGEMUTH

290¢ Mid-Continent Tower
Tulsa, Oklahoma 74103
(918) 583-7571

ATTORNEYS FOR PLAINTIFF,
BIZJET INTERNATIONAL SALES

B, DALE CO
UNITED STATES DISTRICT JUDGE

1516 South BbHston, Sulte 205
Tulsa, Oklahoma 74119

ATTORNEY FOR FARMERS &

ME CHANTQ\TATIONAL BANK

Jeffréf‘B Lathe, Esq.
Northbridge Centre - 15th Flowm
Post Office Drawer 3948 =
West Palm Beach, Florida 3340

ATTORNEY FOR REYNA FINANCIAL

CORPORATION
/‘

7‘3’7’&_ //C;Z e La/2m

Daniel A. Hershman, Esq.
Northbridge Tower, 19th Floor
Post Office Drawer 024626
West Palm Beach, Florida

ATTORMNEY FOR SOUTHCOAST
BANK CORP.

33408




IN THE UNITED STATmﬂ DISTRICT COURT FOR THE_

2 S
NORTHERN DI&%ICT OF OKLAHOMA FRE O I 5
DONALD BAILEY, ; Fig 1 150
Plaintiff, }
) JoTe L N 7
)
RICK HUDLEY, i
Defendant. )
SGRDER

The court has before it plaintiff Donald Bailey's civil rights
complaint filed pursuant to 4@ U.S.C. § 1983. A review of the
court file shows that plaintfff was granted leave and filed this
action in forma pauperis on Jﬁiy 6, 1989. By letters dated July
11, 1989, and January 8, 199&, the Court Clerk sent Mr. Bailey
notice of same and provided summonses for completion, to be issued
when returned. The envelope &ddressed to Mr. Bailey's last known
address was returned. Plalntiﬁf has not been in contact with the
court since submitting his cnm@lalnt for filing.

It is therefore ordered Eh&t plaintiff Donald Bailey's civil

rights complaint pursuant tof% U.S.C. § 1983 is dismissed without

prejudice for failure to prossgute his claim.

Dated this _ /P day of February, 1990.

7

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

>



IN THE UNITED STATﬁm DISTRICT COURT FOR THE . M D
NORTHERN DI&WRICT OF OKLAHOMA
Feg el
JOHN BERNARD GRANT, - .
Petitioner, e SOURT

V. 89-C-796-B
MIKE PARSONS, WARDEN, and
The Attorney General of the
State of Oklahoma,

Respondents.

Now before the court arﬁﬁ%uspondents' Motion to Dismiss for
Failure to Exhaust State Remﬂﬂies (Docket #4)' and petitioner's
Traverse (#6). From the recqrﬂ it appears that petitioner pled
guilty to Robbery with a Firayrm in Case No. CRF-79-396 and to
Larceny of an Automobile Lﬁf CRF-81-341, both after former
conviction of a felony. The Gﬁﬁrt sentenced petitioner to two 25-
year terms of imprisonment. Tﬁm convictions were not appealed to

the Oklahoma Court of Criminal Appeals.

Petitioner filed an appligation for relief under the Oklahoma

Post-Conviction Procedure Act 22 0.5. § 1080 et seq. with the
District Court on 2-27-8% whiﬁﬁtwas denied. Petitioner appealed
the denial to the Oklahoma Couﬂ%'of Criminal Appeals, Case No. PC-

85-169. The Court of Criminal #j peals affirmed the denial of post-

conviction relief, holding tha¥ petitioner's allegations of error

were without merit.

"Docket numbers” refer o numetical destgnatimﬂ'mugned sequentially to each pleading, motion, order, or other filing
and are included for purposes of record keeping only. "lewm numbers”" have no independent legal significance and are to be used
in conjunction with the docket sheet prepared and mamtaimﬂ by the United States Court Clerk, Northern District of Oklahoma.




Subsequently, petition

'1led with the Court of Criminal
Appeals two requests for a w of mandamus in Case Nos. 0-88-455
and 0-88-615. The Court Criminal Appeals denied both of
petitioner's requests.

Petitioner then filed a  #econd request for post-conviction

relief, which was denied by #%he District Court. The Court of
Criminal Appeals again affir@ 4 the denial of petitioner's post-
conviction relief in Case No, PC-89-612, holding that petitioner
failed to file a direct appea d that post-conviction proceedings
should not be a substitute £ in appeal.?
Petitioner now seeks £ rﬁl habeas relief on the alleged
grounds that: 1) the trial court erred when the original judgment
and sentence was amended to ince petitioner's sentence; 2) the
arending of the original jud and sentence was a breach of the
plea bargain agreement entered-into by petitioner before the guilty
plea was entered; 3) the tri court erred in refusing to grant
petitioner's request for a di§ rge of court-appointed counsel and
appointment of new counsel . r to trial; 4) the court erred in
denying petiticner's request ¥ a copy of the transcript of the

5/11/81 motion hearing on dismissal of court-appointed counsel; and

2 This court notes that the Court of Criminat ,
he should follow to obtain relief from the state court, ‘THe
as follows:

g advise petitioner in Case No. PC-89-612 wf the proper procedure
FCriminal Appeals stated in its order of denial dacd July 24, 1989

tener to follow is for him (o file a request for
¢he District Court grants his request, then he
me in this court with a copy of the District
It consider the District Court’s recommendation
appeal out of time.

The appropriate procedurg
an appeal ourt of time in the District
should file a petition for an appeal
Court’s order attached to it. This ¢
and issue an order granting or den;

2



5) the court violated the Speédy Trial Act when 28 months elapsed

between the date of arrest amn he date of trial.

It is well settled that sderal courts should not consider

habeas corpus claims until the ‘ate courts have had an opportunity

to act. Anderson v. Harlessg, #59 U.S. 4, 6 (1982); Duckworth v.

2

Serrano, 454 U.S. 1, ; Picard v. Connor, 404 U.S. 270,

275 (1971).
In White v. Meachum, 838 Fi;2d 1137, 1138 (10th cir. 1988), the

Tenth Circuit stated:

In order to satisf
petitioner is ordinarily
state appellate court ha
the same claim presented
time he filed his feder:
state avenue of redr
requirement is that staté
constitution as fully

he exhaustion requirement, a
@quired to show either that a
d an opportunity to rule on
ederal court, or that at the
petition he had no available
a The rationale for this
ourts will enforce the federal
fairly as a federal court.

(Emphasis added.) (Citations ‘egitted.)

The United States Supri Court had held that it is only

necessary for the federal clailim to be "fairly presented" to the

state courts. Picard, supra 275-276. The "fair presentation"

standard requires more tha hat "all the facts necessary to

support the federal claim we @fore the state courts, ... or that
a somewhat similar state-law glaim was made". Anderson, supra at
6.

The records presented e court by respondents show that

petitioner presented his fir ree grounds to the state appellate

court in his appeal of the rict court's denial of his first
application for post-convid& relief in Case No. PC-85-169,.
However, there is no eviden that petitioner has presented his

3



last two grounds to the staté appellate court. Petitioner has

presented evidence attached his brief in support of traverse

that he presented these claim © the district court in Case Nos.

CRF-79-396 and CRF-81-341. jtioner alleges that these claims

were presented to the state app#illate court in Case No. PC-89-612,

but the only claims raised ir 8 Petition In Error in that case

were that the district court:erred when it did not address the
individual grounds presented his first application for post-

conviction relief by finding f fact and conclusions of law and

did not conduct an evidentiary hearing on those issues.

Furthermore, this courtr£ aognizes that petitioner has been
provided with an avenue of redi@es at the state level (see footnote
#2). Until petitioner pursue# this avenue, the possibility exists

that the state appellate cour} i1l grant the relief that he seeks.

The court finds that pe oner's petition is indeed a '"mixed

petition", as claims four and ive have not been exhausted in the

state courts. Petitioner must: exhaust his state court remedies.

It is therefore ordered fhat petitioner's application for a

writ of habeas corpus pursuan

failure to exhaust his, gtat

Dated this 4 day of:

THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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DISTRICT COURT FOR THE + LED

FED 16wy

IN THE UNITED STAT

NORTHERN DI ICT OF OKLAHOMA

ALFREDO G. SALAZAR, JR.,
& JANE SALAZAR,

Petitioners,
V. 89-C-331-B

FEDERAL BUREAU OF
INVESTIGATIONS; et al,

Respondents.
Now before the court is the Petition for a Writ of Prohibition

or in the Alternative a Colgts [sic] Order in the Form of a

Mandamus of Alfredo G. Salaza Jr., seeking return of one ladies

Rolex oyster perpetual date watch with diamonds. The property in

guestion is currently in the ssession of the Federal Bureau of

Investigation ("FBI") and is the subject of a federal civil

forfeiture action, Case No. 89wlC~321-B, United States v. One Ladies

Rolex Oyster Perpetual Date ]}

h With Diamonds, filed April 20,

1989, pending before the Honwfable Thomas R. Brett. Petitioner

asserts that the respondent agencies are unlawfully detaining the

watch and that the court sh order its return to petitioner's

wife based on evidence atta ‘to his petition.

A writ of prohibition®iis an order of a superior court

preventing inferior courts, ibunals, officers or persons from

usurping or exercising juri ¢ion with which they have not been

vested. Rose v. Arnold, 82 d 293, 298 (Okla. 1938). It is not

an order affecting privat35 tigants, but rather involves one

superior and one inferior court. Its effect is to enjoin the

ffﬂfqhgrﬁﬁ? ﬁa’a g
‘15{“‘:‘ i 1 .
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inferior court from exercising improper authority over a particular
pending action.
A court cannot properly iIssue a writ of prohibition against

itself, in an attempt to preﬂﬂ.t_itself from acting. Ballard v.

Spruill, 74 F.2d 464, 466 (D.CQﬁir. 1934), cert. den. 296 U.S. 575
(1935), rehrg. den. 296 U.S. 668 (1935). Also, because prohibition
cannot affect those without jnﬁiaial or quasi-judicial functions,
courts have refused to issue a’'writ of prohibition to an executive

or administrative body or “officer to restrain or control

performance of non-judicial f@hctions. Aronoff v. Franchise Tax
Board, 383 P.2d 409, 412 (Cal. 1963), app. dismissed, 375 U.S. 451
(1964) .

In the instant case, reﬂﬁandents are not serving as a lower

court with the power to dedlﬁ
contested property. By statUﬁ$; the respondent FBI did at one time
possess the authority to declﬁﬂh'the property forfeited.' However,
petitioner's protest, dated Aﬁﬁu$t 21, 1988, effectively converted
the administrative forfeiture into a judicial forfeiture under 21
C.F.R. § 1316.79.° S

Clearly, the FBI and itﬁﬁhgents are now merely custodians of

the disputed property until -this court deternines its proper

Va1 cEn § 1316.77(b) states as follows: "Fer property seized by officers of the Federal Bureau of Investigation, if the

appraised value does not exceed the jurisdictional Iimit'a':i fi 1316.75(a}, and a claim and bond are not filed within the 20 days
hereinbefore mentioned, the FBI Property Managementﬂmw shall declare the property forfeited. The FBI Property Management
Officer shall prepare the Declaration of Forfeiture. Therealfilf, the property shall be retained in the field office or delivered clsewhere

for official use, or otherwise disposed of, in accordance Wiili-the official instructions of the FBI Property Management Officer.”

2 21 CRF § 1316.79(a) states in part: "Any 'imerested in any property which has been seized, or forfeiled either

administratively or by court proceedings, may file a petitlo i ¥ remission or mitigation of the forfeiture. Such petition shall be filed
in tripticate with the DEA Asset Forfeiture Unit or SpecialAjént-in-Charge of the DLA or FBI, depending upon which agency seized
the property, for the judicial district in which the procesding for forfeiture is brought.”
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disposition. Respondents no nger have the authority to decide

the question of ownership. nce a writ of prohibition 1s an

injunction issued by one cour gainst the actions of another, it

would be an inappropriate me#gure to apply here since only one
court is involved.

Petitioner alternatively eeks a court order in the form of
a mandamus in his effort to =hin possession of the property in

question. Traditionally, fedegal courts employ this extraordinary

writ only for ordering lower céiirts to refrain from exceeding their

jurisdiction or for compell lower courts to exercise their

authority. Xerr v. Unjited Dist. Court for Northern Dist.,

426 U.S. 394 (1976). In view of the fact that the disputed

property is the subject of a ¢

il forfeiture action, Case No. 89-

C-321-B, United States v. adies Rolex Oyster Perpetual Date

Watch With Diamonds, petitio

“may appropriately seek to assert
his claim of ownership in that“proceeding. In apparent recognition

of this right, petitioner contiicted the Federal Public Defender's

Office for appointment of coungel prior to filing his Petition for
a Writ of Prohibition or, Alt ﬁatively, Mandamus.

Thus, given the facts that only this court is involved in the

disposition of petitioner's pe¥sperty and that petitioner may assert

his claim in the pending {1 forfeiture action, a writ of

mandamus cannot 1lie, for :ther the dual tribunal nor the

extraordinary circumstances @fiteria required for issuing such a

writ are met here.



In its Motion to Dismis the U. S. Attorney's Office has

suggested that the petition  r a writ is in the nature of a
Fed.R.Crim.P. 41(e)3 motion =for return of seized property.
Petitioner unequivocally den this in his Traverse.
Petitioner has request, in his Traverse/Response [to]
Defendant's Motion and Brief ; Pismiss that the court scrutinize
"possible 'in collogue’ imprﬁ ieties" of the Clerk of the U. S.
District Court and the U. 8. ﬁttorney's Office. The first such
alleged impropriety relates ‘the four-day difference in the
acceptance of service of his  it of Prohibition by the District
Court and the U. S. Attorne?‘ Office. Petitioner alleges that
this was a stalling tacticdesigned to "delay the judicial
process".

The court notes that, a sugh petitioner mailed both copies
at the same time, the courtsf ve received no assurances from the
U. S. Postal Service that th will result in delivery of those
copies to different addressee# in the same building on the same
day. Also, the court cong des in response to petitioner's
allegation of conspiratori féot-dragging against the U. 8.
Attorney's Office that said &ffice received petitioner's mail on
a Sunday, which would indica a more dedicated approach to work

than typical footdraggers mu

3 Fed .R.Civ.P. 41(¢) reads in pertinent part &

the district court for the district in which the property
to lawful possession of the property which was illegall
the decision of the motion. If the motion s granted the. |
hearing or trial.... '

A person aggricved by an unlawful search and seizure may move
i} for the return of the property on the ground that he is entitled
. The judge shall reecive evidence on any issue of fact nccessary to
perty shall be restored and it shall not be admissible in evidence at any

4



Petitioner also alleges “a-possible 'in collogque' impropriety"

in that he mailed his petition. for a writ of prohibition on April

12, 1989 and included his owm' in forma pauperis application and

affidavit, but the Court ¢ k¥ required him to complete the

official Tenth Circuit Court < 1Appeals form prescribed for such

a case, which was submitted April 24, 1989 and granted on May

1, 1989. Petitioner claims that the nineteen-day delay caused by

his submission of the unofficiﬁl form was part of a court plan "to

stall the filing" of his writ. :The court finds absolutely no merit
to this allegation.

It is noted that it was peétitioner's act dated August 21, 1988

that effectively converted t

_administrative forfeiture into a

judicial forfeiture. At that:point, when the FBI lost discretion

over the property, this cow could no longer issue a writ of

prohibition against the FBI.'# Petitioner's Petition for a Writ,

filed May 1, 1989, would thu ave been ineffective even if filed

months rather than days earl

Even given the dispositign of the courts to construe pro se

complaints in the most favorfible light possible to impoverished

petitioners under Haines v e

, 404 U.S. 519, 520 (1972), the

issuance of either writ sough€.by petitioner is not possible in the

case at hand, for their pga@per legal objective could not be

achieved. Dismissal of thi# petition will not leave petitioner
without an appropriate and a ate means of asserting his claim,

as the disputed property is tHé subject of a pending civil action.




It is therefore ordered that petitioner's Petition for a Writ

of Prohibition or in the Altg#native a Courts [sic] Order in the
Form of a Mandamus should be and is denied and this action is

dismissed.

R

2 )
Dated this ‘&  day of \77//_’ , 1990.

THCOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




JATES DISTRICT COURT - | |1

FOR THE NORTHERM DISTRICT OF OKLAHOMA - ' ' *™

In Re: ) FEB 16 1230
} nete e g
HAROLD WAYNE BURLINGAME, ) JACR U SiLVER, CLERR
and BARBARA JEAN BURLINGAME, " - ) U.S. DISTRIC COURT
Husband and Wife, : )
)
Debtors )
)
THE FIRST NATIONAL BANK & ) United States District
TRUST COMPANY OF TULSA, a ) Court Case No. 89-C1080-B
national banking associatio )
D.P. BYERS & COMPANY; and ) (United States Bankruptcy
P&E COMPANY, Intervenor, ) Court Adv. No. B8-0248-C;
) Chapter 11
Plaintiffs ) case No. 88-02062-C;)
)
HAROLD W. BURLINGAME, )
)
Defendant. )
DISM W E BY P&E COMPANY

COMES NOW P&E Company & 1smisses with prejudice its appeal

filed. herein. and dismisses ,;pxejudiqe all claims that it has
against The First National . & Trust Company of Tulsa. This
dismissal shall not affect claims P&E Company has against

D.P. Byers & Company.

ROBISON, LEWIS, ORBISON, SMITH &

[

1500 Williams Center
Tulsa, OK 74103
(918) 583-1232

Attorneys for P&E Company




I hereby certify that 1
above and foregoing instrum
1990 to Michael J. Gibbens
OK 74103 and Michael E. Yeks
101, Tulsa, OK 74114 with p

¢d a true and correct copy of
this (12 day of knuaqqi?éio _
)0 First tional Tower, Tulsa, bquf
at 2727 E. 21st Street, Ste.

postage prepaid thereon.

7600091011-27 2



IN THE UNITED srAT!m ISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA
JAKE UNDERWOOD, )
Plaintiff, | ; FILED
v ) wasen  FEB 161990
RON CHAMPION, g t}’asc . [SSTE:E‘?ngILng}
Defendant. ;

NER LEAVE TO PROCEED
"PAUPERIS

ORDER DENYING PET

In reliance upon the representati ns -and information set forth in the Affidavit of

Financial Status, that Petitioner has fun the amount of $ 347.66 and in view of the

filing fee of $5.00 required for this action, it is Ordered that:

The motion for leave to proceed 1] & a pauperis is, hereby, denied.

Dated lh!S/é day of

, 1990.

N M
‘. FF . WOLFE
UNIT D TATES MAGISTRATE




